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by Curtis Thomas, Law Day Chair
 Over 380 attorneys and judges crowd-
ed into the Grand Ballroom at the Skirvin 
Hotel on May 1 to celebrate Law Day and 
800th anniversary of the signing of the 
Magna Carta.  This year’s featured speaker, 
U.S. District Judge Stephen P. Friot, spoke 
about the responsibility of every judge and 
lawyer to defend clients and serve as pub-
lic citizens for the quality of justice.  Friot 
encouraged young lawyers to become in-
volved in their community, “It will make 
you a better person, a better lawyer, and 
it may make your phone ring a few more 
times because someone needs a lawyer.”
 The  luncheon also included an update 
on the 2015 fundraising efforts of Legal 
Aid Services of Oklahoma presented by 
LASO Executive Director Michael Fig-
gins.  The Liberty Bell Award, is present-
ed by the Young Lawyers Division to a 
non-lawyer who has given to the efforts of 
the legal profession.  Charlotte Blacklee, a 
paralegal with the firm of Crowe & Dun-

levy, was the recipient of this award.  The 
Journal Record Publishing Company pre-
sented both the Leadership in Law Awards 
and the prestigious Journal Record Award.  
Publisher and Editor Joni Brooks present-
ed this year’s Leadership in Law Awards to 
those attorneys who are involved in their 
practices but also take time to be involved 
in community efforts.  The 2015 recipients 
were:  Judge Lisa Davis, Oklahoma Coun-
ty Juvenile Court; Cherish Ralls, Devon 
Energy; Jim Sharrock, McAfee & Taft; 
Christopher Staine, Crowe & Dunlevy; and 
Russell Woody, Hartzog Conger Cason & 
Neville.  The winner of this year’s Journal 
Record Award was D. Kent Meyers, a part-
ner with the firm of Crowe & Dunlevy, and 
co-founder of Oklahoma Lawyers for Chil-
dren.  The Howard K. Berry Sr. Award was 
presented to Judge Lisa Davis for her con-
tribution to the justice system as presiding 
judge of the juvenile court in Oklahoma 
County.  
 COALA, Central Oklahoma Associa-
tion of Legal Assistants, works with the 

Law Day Committee and provides oppor-
tunities for students to attend the luncheon 
and tour a law firm.  Members of the Moot 
Court Team from Douglass High School 
also attended the luncheon and were seated 
among the various tables in efforts to pro-
vide interaction between the students and 
attorneys.
 The Ask A Lawyer Program was held on Thurs-
day, April 30, at OETA studios with over 80 attor-
neys participating in this twelve-hour program.  
This is an opportunity for the general public to call 

and ask legal questions and for the attorneys to pro-
vide community service.  This year, questions were 
also accepted through email as part of an effort to 
keep current with modern technology.
 The Oklahoma County Law Library and Met-
ropolitan Library held their annual Lawyers in the 
Library on Monday, May 4 from 5 to 7 p.m.  Law 
Librarian Venita Hoover reported that people pa-
tiently waited in line and that volunteer attorneys 
were kept busy.     

OCBA Celebrates Law Day
and the 800th Anniversary

of the Magna Carta

Ask A Lawyer phones kept everyone busy.

See law day, PaGE 8

By Sonya L. Patterson
The Oklahoma Lawyers Against 

Domestic Abuse (LADA) Committee 
presented at the OCBA Bench and Bar 
Conference this past March. Committee 
members Jacqueline Steyn, from the 
Office of the Attorney General, and Sonya 
Patterson, from Legal Aid Services of 
Oklahoma, Inc., presented on a panel 
dealing with Domestic Violence Cases, 
moderated by attorney Gretchen Harris. 
The panel opened with a case study where 
a child was removed from a Protective 
Order.  According to public records, there 
were minimal allegations of physical harm, 
but threats of suicide and harm to the peti-
tioner mother. The mother also noted that 
the child was scared of the father and the 
situation had been escalating. The child 
was removed from the protective order, 

and the father was given unsupervised 
visitation. A few months later, the father 
broke into the mother’s apartment, and 
after a 16 hour standoff with police, shot 
and killed the child.  

Without an understanding of the dynam-
ics of Domestic Violence and the effects on 
children, this type of situation unfortunate-
ly occurs all too often. While Oklahoma 
has great laws in place to protect victims, 
sometimes they are not being used. For 
example, 43 O.S. 109(I)  says that if 
a court determines that domestic abuse, 
stalking, or harassment has occurred there 
is a rebuttable presumption that it is not in 
the best interest of the child for the perpe-
trator to have sole custody, joint custody, 
or shared parenting. In 43 O.S. 109.3, it 
raises a rebuttable presumption that it is 
not in the best interest for the perpetrator 
to have unsupervised visitation.  In 43 

O.S. 111.1, the court may enter safety 
provisions such as safe exchanges, super-
vised visitation, or that the perpetrator 
participates and completes a Batterer’s 
Intervention Program which is certified by 
the Attorney General. It states that a court 
shall not order a victim to be present at 
a visitation exchange if they object to it, 
and that visitation shall be terminated if 
the abusive parent violates the terms and 
conditions of the visitation. These are a 
few examples of the protections provided 
by law. As attorneys we should be protect-
ing our clients and their children by using 
these laws. 

At the conference, the presenters pro-
vided some sobering statistics to the panel. 
For instance, did you know that the lifetime 
prevalence of rape, physical violence and/
or stalking towards women by an intimate 
partner is greater in Oklahoma than in any 

other state (Centers for Disease Control, 
National Violence Against Women 2010 
Survey)? We are also ranked third for 
women killed by men in single victim, 
single offender incidents (Victim Policy 
Center, 2014) for the second consecu-
tive year. This is the worst we have ever 
been.  

The American Bar Association notes 
that domestic violence is an epidemic. One 
out of nearly three women will be the vic-
tim of domestic violence in her lifetime. 
Between three and ten million children are 
exposed to domestic violence every year 
and that exposure has a negative impact 
on their development. Moreover, studies 
indicate that forty to sixty percent of men 
who abuse women also abuse children. 

There is a systematic lack of recognition 

Domestic Abuse Seminar At Bench & Bar Conference

See aBUSE, PaGE 13

U.S. District Judge Stephen P. Friot was the featured 
speaker for the 2015 Law Day Luncheon.
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By Jim Webb
OCBA President

Apparently I have ruffled 
a few feathers with some 
of my President’s columns 
over the last six months or 
so.  Maybe that just means 
there were some feathers 
that needed a good ruffling. 

This month’s column, 
however, will assuredly not 
offend anyone – unless you 
are somehow against doing 
simple, nice things for inno-
cent kids who are the victims 
of circumstances completely 
beyond their control.  My 
hope is that it will challenge 
everyone.

All of us want to support 
good causes, but time is a factor.  Here is a proj-
ect that will take only a few minutes -- and a 
few bucks – but will have a tremendous impact. 

If you have not spent any time at the Juvenile 
Justice Center in Oklahoma County, you 
should.  The Center is undergoing a transfor-
mation as we speak, and the changes are simply 
awesome to see.

For those of you who have no experience 
there, here are 5 fast facts about the Juvenile 
Justice Center:

(1) There are 5 full-time judges.
(2) At any given time, those 5 judges will 

be juggling in the neighborhood of 1,200 cases 
involving alleged abuse and/or neglect (com-
monly called the “deprived” docket).

(3) These 1,200 cases involve more than 
2,200 children. 

(4) At the same time, these 5 judges also 
juggle nearly 2,000 “delinquent” cases.

(5) The delinquent cases involve 2,000 more 
kids.

Particularly with respect to the deprived 
docket, these kids enter the court system 
through no fault of their own.  They have been 
removed from their homes, and they are usual-
ly scared, sad and/or completely overwhelmed 

with the gravity of their respective situations.  
They oftentimes see their parent(s) for just a 
few minutes in connection with a given court 
hearing, thereby adding to the trauma.

In the last few years, the judges of the 
Juvenile Justice Center 
have started giving a small 
toy or stuffed animal to 
every child who comes 
into court.  Does a toy or 
stuffed animal fix the often 
heartbreaking circumstanc-
es?  Of course not.  But 
does a toy or stuffed ani-
mal automatically cause a 
smile, however brief, and 
help ease the negative emo-
tions that are inherently 
involved in that courtroom.  
Absolutely!

So, what can you and I 
do to help?  Frankly, it does 
not take much.  In fact, it 

takes almost nothing, but the 
benefits are tremendously rewarding.  We have 
two very easy options to help contribute here. 

Option 1 - You and I can pick up some 
things the next time we are in a local store 
(I’ve found the clearance toy aisles at Target 
and Walmart are a goldmine!).  We can deliver 
them to the court ourselves, which gives us 
an opportunity to experience first-hand the 
absolute good that is happening in the midst 
of a challenging court system.  (I got my 
82-year-old mom involved in this project 
a few months ago, and she delivered cases 
of bubbles to Judge Davis’ chambers, and 
walked out beaming.)

Here are some suggested items the Center 
can use:

Small Stuffed Animals (maximum size
of approximately 12 to 15 inches, so not
the grand prize you win at the State Fair!)
Small packages of building blocks,
super heroes (please avoid overtly 
violent toys, for obvious reasons)
Small dolls (Barbie, Disney, etc.)
Bubbles or bubble wands
Coloring books and crayons
Themed playing cards

Puzzles
T-shirts, particularly from the 
Thunder, OSU or OU (Adult Small
or Medium Sizes are particularly in
need for older kids/teens)

Option 2 - You and I can give a few 
(or hopefully many!) dollars to Citizens for 
Juvenile Justice, a local 501(c)(3) whose mis-
sion falls directly in line with what we are 
talking about here.  You can send your tax-de-
ductible donations to CJJ at 5905 N. Classen 
Court, Oklahoma City OK 73118.  CJJ will 
then take your donations and purchase items 
such as those listed above.

Each of the 5 judges tries to keep a full 
supply of items from which the kids can pick.  
As you can imagine, this is tough to do with 
thousands of kids constantly coming through 
the courthouse doors.  If each of us does a little 
bit to help, though, it is easily accomplished.

Let’s each commit to giving something, 
however small it might be.  

Let’s put a smile on every child’s face!

As always, remember I have an open door 
policy.  I welcome your ideas on how we can 
improve the OCBA.  Please email me at jim.
webb@chk.com or call me at 935-9594.  

It Takes Just a Couple Minutes 
to Put a Smile on a Child’s Face

Jim Webb
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MiSSiOn STATEMEnT
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serving the judicial system, their profession, 
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highest ideals of the legal profession, to 
better the quality of life in Oklahoma County, 
and to promote justice for all.

By ray Zschiesche, Chair, 
Community Service Committee

Since the last update, the Community Ser-
vice Committee continued its annual holiday 
tradition of providing some holiday cheer to 
the less fortunate.  For many years, members 
of the Committee have provided Christmas 
gifts to juvenile residents of Family Junc-
tion, a youth shelter that is part of Youth Ser-
vices of Oklahoma County.  Family Junction 
houses juveniles who, due to circumstances 
beyond their control, are not able to live at 
home.  These children are placed at Family 
Junction because their parents are incarcerat-
ed, have drug or alcohol problems or a myri-
ad of other issues that prevent them from pro-
viding a safe environment for the children at 
home. Members of the Committee received 
wish lists from the children and either pur-
chased gifts from the wish list or donated 

From the President

See UPdaTE, PaGE 7

COMMUNITY SERVICE COMMITTEE UPDATE

Committee members Chance Pearson, 
Monica Ybarra, Ray Zschiesche and 
Judge Patricia Parrish, Honorary member 
Taylor and guests Ivonne Molina and 
Travis Weedn  with the Elderly Brothers 
at the Spring Fling party.

Committee members Judge Patricia 
Parrish, Ray Zschiesche, Ken Stoner, 
Chance Pearson and Honorary member 
Sam Stoner with residents of Oak Hills.
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By Jim Croy
As we all know, Memorial Day 

is the day set aside by Congress 
and the various states to celebrate 
the onset of summer.  It is a 
day of boats on the lake, cook-
outs, swimming, picnics, sum-
mer’s initial potato salad, and ball 
games.  It is the day of another 
year’s victory over the winter and 
the tornados of spring.  But it is 
also the day to commemorate ser-
vicemen and servicewomen who 
left this country on troop ships 
or planes and returned draped in 
flags.  

Now please don’t get me 
wrong.  I am all for the cel-
ebration of summer.  And we 
have cookouts at our house on 
Memorial Day.  But I ask that you 
indulge me for just a few personal 
lines about the other reason for 
Memorial Day.  I want to tell you 
about Dick Leslie and Bill Weiss.

First, as any veteran can tell 
you, neither of these guys was 
ever referred to by his first name.  
Soldiers were known by nick-
names or by their last name.  So, 
Leslie was “Les” and Weiss was 
just “Weiss.” In 1967 and 1968 
Les was a Sp/5 and was trick 
chief of Delta Trick at Detachment L, 17th 
USASAFS, in Gartow, West Germany.  
Weiss was the sergeant of security for our 
detachment.  Gartow, as it was known, 
was a very small detachment, with less 
than seventy men in the entire unit. And, 
of course, I had been known as The Crow 
for obvious reasons. 

This outpost of the Army Security 
Agency ran an intelligence operation 

against the Soviet and the East Germans, 
and we were located on the border between 
East Germany and West Germany in the 
British sector, far from other American 
troops.  At the time of this story, Gartow 
was really the wild, wild west of Germany.   

I completed my four year enlistment and 

was rotated back to CONUS (home) as a 
Sp/6, spending Memorial Day 1968–my 
last day in the army–at Fort Dix, New 
Jersey.  After returning to Germany for 
the summer, I settled into civilian life as a 
freshman at OU.  On a brilliant September 
afternoon, I got a letter from our detach-
ment NCOIC, SFC Sam Rimer.  You have 
to remember that back in 1968 there was 

no texting or emails 
or even computers.  
Everything was by 
snail mail between 
Germany and the 
US.  Anyway, I was 
sitting on the North 
Oval when I opened 
the letter.  Sam’s job 
in that letter was to 
tell me that Les and 
Weiss had been killed 
the week before just 
outside of Gartow.  I 
have to admit that I sat 
there and cried like a 

baby.  No, Les and Weiss 
were not the first of my buddies to get 
killed–they were the last.  They were 
killed on a lonely road close to Gorleben, 
West Germany.  With them was a young 
German woman, Inge Sachs.  The manner 
of their deaths is not important here.

But what is important, to me, is that 
these two soldiers who left their lives lying 
along a road in Germany were not some 
nameless soldiers of yore whom we honor 
somewhat abstractly with paper poppies 
and rifle salutes and plaques.  These were 
two soon-to-be veterans whose lives were 
played out in the service of their country 
in an unlikely place.  They left parents and 

family and friends back here, waiting for 
each of them to return home.  

Since all of my family was overseas that 
year, I had been planning on traveling to 
Canton, Ohio, for Christmas, just after Les 
would have gotten out, to spend Christmas 
with him and his mother.  Instead, I spent 
hours trying to find her telephone number 
through information so that I could tell her 
about her son and what kind of man and 
soldier he had become.  I failed in that 
effort.

So, this year, as every year since 1968, 
I will spend a few minutes honoring my 
long-dead buddies, Sp/5 Richard Leslie 
and Sgt. William Weiss.  

By Geary Walke

When this editorial appears the legisla-
tion for the season will be a fait accompli.  
Whatever they have decided about funding 
the judicial branch of government will be 
done.  If the rumors which are circulating 
turn out to be true, then the legislative 
logic for cuts to the judiciary will continue 
to be predicated on court costs. 

But logic can be a double-edged sword.  
For years our legislature had shown a 

distinct preference to fund the judicial 
branch of government by way of court 
costs.  Our President, Jim Webb, has ref-
erenced this issue in his column this year.  
The legislative reasoning is simple: Let 
those who use the court system pay for 
it.  But, justice isn’t solely for the parties 
immediately before the court at any given 
moment in time.  Justice is for our entire 
society.  We cannot ignore that the bene-
fits of a meaningful judiciary inure to the 
public at large.

I will set aside argument concerning the 
30+ different funds (!) and agencies which 
also reap the benefits from courts costs and 
focus on court cost funding alone.  The 
budget pie gets cut a lot of different ways.  
When the legislature needs to find expens-
es to cut, the judiciary, which requires 

less than 1% of the state budget to fund it, 
shouldn’t be on the chopping block.  

So how do we pay for it?
Would we be so shallow as to propose 

that public school children should pay for 
public education?   After all, aren’t they 
the ones who use it?  Would we ignore 
that a well-educated populace benefits our 
society as a whole? 

Maybe only those people and businesses 
whose property has been destroyed by 
fires should be responsible for the cost of 
the fire departments, or only the victims of 
crime should pay for law enforcement.

Who benefits from the criminal justice 
system?  I would hope it is our entire 
society.   So why impose the burden of the 
judiciary on the criminal defendants, the 
least likely to be able to sustain the sys-
tem?   Shall we build our society on such a 
foundation of sand?

These criminal defendants will not enjoy 
the best employment such that they can 
afford anything beyond the most minimal 
of court costs.  Usually, the average crim-
inal case involves several thousand dollars 
in court costs.  The usual criminal defen-
dants will also not be the most responsible 
persons to rely upon for actual payment, 
employment or no employment.   History 
shows us that a huge portion of unpaid 
court costs relate to the criminal court 

costs expected to be paid by convicted 
felons.

To make up the difference by way of the 
civil courts, imagine a party having to pay 
$3,000 to file a small claims court action, 
or $5,000 to initiate a divorce action.  Fair?  
You can imagine how many people would 
not be able to walk through the courthouse 
doors.  Access to justice should not be 
predicated upon one’s ability to pay, pure 
and simple.

It is imperative that those who desire a 
healthy and robust judicial branch help the 
legislature decide the best way to finance 
it.  If you think it’s right that over 30 
non-judicial funds and agencies receive 
funding from court costs, then so be it.  If 
you think it’s right that the third branch of 
government receive a mere 2/3 of 1% of 
the state budget, then so be it.  If you think 

&Events
Seminars  
JunE 12, 2015
Awards Luncheon
12 Noon, OK Sports Hall of Fame

JunE 15, 2015
Annual OCBA Golf Tournament
Gaillardia Golf & Country Club

July 17, 2015
OCBA Night at the Bricktown 
Dodgers
7 p.m., Bricktown Ballpark

SEPTEMBER 4, 2015
Annual Dinner Dance
6:30 p.m., Skirvin Hotel Grand 
Ballroom

THE OTHER MEMORIAL DAY

Editorial - Cut the Judicial Budget?

Dick “Les” Leslie

Bill Weiss

James B. “The Crow” 
Croy - 1968

See BUdGET, PaGE 5
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An Olio of Court Thinking
And the Court Said

By Jim Croy
May 11, 1915 

One Hundred Years Ago
[Extracted from Mclaughlin v. Nettleton, 

1915 OK 272, 148 P. 987.]  

This was a proceeding commenced under 
section 5267, Rev. Laws Okla. 1910, by the 
plaintiffs in error, for the purpose of vacating 
a judgment of one of the district courts of 
the state. In the petition which was filed in 
the court by which judgment was rendered, 
the plaintiffs, after stating their defense to 
the former action, attempted to set forth facts 
constituting “unavoidable casualty or misfor-
tune preventing the party from prosecuting or 
defending,” one of the statutory grounds for 
vacating a judgment by the court rendering 
the same. The court below sustained a general 
demurrer to the petition filed in said proceed-
ing, to reverse which action this proceeding in 
error was commenced.

 We think the petition states facts suf-
ficient to entitle the plaintiffs to the relief 
prayed for, and that it was error to sustain the 
demurrer thereto. The judgment and decree of 
foreclosure, which the plaintiffs seek to have 
vacated, was rendered in a suit to foreclose 
a real estate mortgage. The petition in this 
proceeding states that the plaintiffs in error 
herein, who were defendants in the foreclo-
sure suit, had employed an attorney in good 
standing in the courts of this state and a resi-
dent of the county seat wherein said suit was 
pending to represent and protect their interests 
in said foreclosure proceeding; that, during the 
time said attorney had been acting as counsel 
for said defendants, the issues had been joined 
in said cause, said counsel filing therein an 
answer which stated facts sufficient to con-
stitute a defense; that on several occasions 
after the issues had been made up, and prior 
to the rendition of the judgment and decree 
therein, the defendants had appeared with 
their said counsel ready for trial, but that said 
cause for one reason or another was continued 
from term to term; that finally said cause was 
set for trial on a day certain of a subsequent 
term of said court; that, upon said cause being 
called for trial on the regular assignment, said 
counsel for said defendants, in their absence 
and without cause, and without notifying 
his said clients of his intention so to do, or 
that their case had been set for trial at said 
term or on said day, arose in open court and 
announced that he withdrew from said cause 
as counsel for said defendants, whereupon the 
court, although said cause was at issue upon 
questions of fact decisive of the merits of said 
cause, rendered judgment and decree of fore-
closure against said defendants.

 The petition, after stating the facts sub-
stantially as above, further states in effect that 
they had no knowledge of the withdrawal of 
said attorney from said action, nor that any 
such withdrawal was contemplated; that, hav-
ing no notice that said cause was set for trial, 
they were not present, and, upon the court per-
mitting their said attorney to withdraw as their 
counsel, they were left without representation 
and were unavoidably prevented from making 
any defense, inasmuch as the court proceeded 
immediately to render judgment against them 
upon the withdrawal of said attorney from 
said cause.

 The court below was probably misled by 
the line of cases relied upon by counsel for 
defendants in error in their brief in this court, 
to the effect that a new trial ought not to be 
awarded on account of the negligence of the 
agent or attorney of the party applying for 

it. In our judgment, that is not the principle 
involved herein. If the allegations of the peti-
tion are true, and in considering the demurrer 
they must be taken as true, counsel employed 
by the defendants entirely misapprehended or 
disregarded his duty to his clients. Whilst the 
extreme limit in defending a client’s interest 
advocated by Lord Broughham and Rufus 
Choate has not met with the universal appro-
bation of the American and English bars, yet it 
is conceded that the relation of an attorney to 
his client is one of great trust and confidence, 
calling for the highest degree of good faith. 
Upon undertaking to conduct a cause for a cli-
ent, an attorney impliedly stipulates to carry it 
to its termination, and is not at liberty to aban-
don it without cause or reasonable notice. In 
the case before us, according to the allegations 
of the petition, counsel for the defendants in 
a cause fully at issue, a good defense having 
been set up by answer, abandoned the cause 
of his clients without cause and without notice 
to them, at the very moment his services 
were most required. Judgments rendered in 
somewhat similar circumstances were vacated 
upon the ground of unavoidable casualty. . . . 

May 21, 1940
Seventy-Five Years Ago

[Excerpted from Davidson v. Shilling, 
1940 OK 268, 103 P.2d 84.] 

  
 Petitioner was married to a man who 

was sent to the penitentiary in 1929 under a 
sentence of ten years’ confinement. It is said 
that petitioner thought that this automatically 
divorced her from her husband and left her 
free to marry again. The record is not entirely 
clear on that question. At any rate, about four 
years later she began living with Noel Leon 
Davidson, and continued living with him 
until January 28, 1940, when he was killed 
in an automobile accident, having collided 
with an automobile being operated by one 
Edgar Berry. The man to whom she had been 
married, and who was sent to the penitentiary, 
died in October of 1937, and, as above stated, 
her relationship with Davidson continued for 
three years or more thereafter, until he was 
killed. By Davidson she had three children, all 
of whom are minors.

 On behalf of herself, on the theory that 
she was the common-law wife of Davidson, 
and also on behalf of the three minor children, 
both as mother and “next friend,” she filed an 
action against Edgar Berry, to recover for the 
wrongful death of said Davidson, as her hus-
band and as father of the children.

 The case came on for trial before a 
jury and at the conclusion of plaintiff’s evi-
dence argument was had on the defendant’s 
demurrer thereto. It appeared that the judge 
was about to sustain the demurrer. The judge 
recalled the jury and was about to discharge 
them when the plaintiff, with the consent of 
the court, dismissed the case without preju-
dice. Thereafter the court nevertheless told 
the jury that he had intended sustaining the 
demurrer, and explained his reasons. He said 
that under a former decision of this court, 
which he did not name, the plaintiff could 
not be the common-law wife of the deceased, 
under the circumstances of the case; that her 
relationship with Davidson was meretricious 
in the beginning, and that, being so, it could 
not later ripen into a common-law marriage 
on the death of the one to whom she was for-
mally married and who died in 1937. He said 
that the plaintiff had been living in adultery 
with Davidson, and that “In simple language, 
a rotten apple can’t ripen into a good apple, 

and this rotten marriage cannot ripen into a 
legitimate marriage.”

 Having dismissed the case without prej-
udice, which the court permitted, the plaintiff 
refiled the action on the same day, the petition 
containing virtually the same words as the 
petition in the former case. The plaintiff later 
filed a motion to disqualify the aforemen-
tioned trial judge, and when said motion came 
on for hearing the judge indicated that in his 
belief the plaintiff’s attorneys were guilty of 
sharp practice, or wrong practice, in refiling 
the case. Two newspaper articles concerning 
the event appeared on the front pages of two 
different issues of “The Daily Ardmorite,” a 
newspaper published in the same city in which 
the court was sitting. The trial judge refused to 
disqualify himself, and the plaintiff has filed 
this original action in this court to disqualify 
him, on the grounds of bias and prejudice.

 From what we have before us in the 
record, we are convinced that from the view-
point of the general public, and especially 
from the viewpoint of the plaintiff, considered 
fairly and reasonably, the respondent should 
permit one of the other two judges in that 
district to try the case. We are not unmindful 
of the rule that prejudice against the cause 
or defense of a party is not a disqualifying 
prejudice, and that a judge may not be dis-
qualified merely because he has expressed 
an opinion on a question of law on a prior 
hearing. Nevertheless we feel that, under the 
circumstances of the case, it would be the 
exercise of a much wiser discretion if the 
respondent should disqualify, especially with 
the other two judges readily at hand. We base 
our conclusion not so much on the remarks 
of the trial judge to the jury and spectators as 
upon his belief that the attorneys for the plain-
tiff are guilty of wrong practice in the filing of 
the pending action. He admits in his response 
herein that he thinks said practice is improper. 
It was within his discretion in the first place 
to refuse permission to dismiss the action. . 
. . However, he did not refuse, and, the court 
having permitted the dismissal without preju-
dice, plaintiff was within her rights in refiling 
the action.

 In several respects the situation is akin to 
that in Callaham v. Childers, District Judge, 
186 Okla. 504, 99 P.2d 126, a recent decision 
wherein a trial judge was disqualified because 
the circumstances and conditions surrounding 
the litigation were of such nature that they 
might have cast doubt as to the impartiality 
of any judgment which the trial judge may 
have pronounced. The judge was disqualified 
in that case even in the absence of actual bias 
or prejudice. The general principles underly-
ing that decision, and announced therein, are 
adopted as the basis of our present holding, 
and reference is made thereto for a more 
detailed discussion of the question.

 The writ is granted.

May 25, 1965
Fifty Years Ago

[Excerpted from Lenn v. Miller, 1965 OK 
86, 403 P.2d 458.]

 This is an appeal by Gurley B. Lenn) 
from a judgment rendered on jury verdict in 
favor of James Leroy Miller for the sum of 
$211 compensatory damages and $200 exem-
plary damages.

  A number of defendant’s complaints of 
error may be joined under the proposition that 
plaintiff’s proper remedy was for violation of 
a contract obligation and not for tort based on 
fraud, and that plaintiff was not entitled to a 

recovery of exemplary damages.
 It was alleged in plaintiff’s petition that 

the defendant was the sole owner and operator 
of O.C. Novelty Company (herein referred to 
as Company) and that defendant was engaged 
in the manufacture, distribution and sale of a 
worthless magical devise, consisting of play-
ing cards on which were impressed certain 
markings that were invisible to the naked eye, 
and tinted contact lenses with which the invis-
ible markings were represented to become 
visible, enabling the user to read each card 
from the reverse side; that defendant falsely, 
wilfully, maliciously, and with knowledge 
that the magic novelty was a hoax and was 
worthless, and with intent to deceive the 
public, including plaintiff, offered the novelty 
to the public, warranting and representing its 
fitness as a magical novelty by advertisement 
and by mailing plaintiff a brochure. Plaintiff 
further alleged that, relying on such warranties 
and representations, he bought and paid $211 
for the articles for the purposes of prestidig-
itation, and upon delivery found they were 
worthless for such purpose, in that the mark-
ings on the cards could not be discerned by 
use of the contact lenses; that he had suffered 
actual damages in the amount of the purchase 
price, and by reason of the fraud and misrep-
resentations was entitled to $2000 exemplary 
damages.

 Defendant’s verified answer was a gen-
eral denial, a denial that he was either sole 
owner or operator of the Company, a denial of 
any participation in the advertising and sales 
transaction, and stated he had no identity of 
any sort with the Company.

 The record reflects and it is not con-
troverted that there was a cash sale trans-
action, effected by mail, by which plaintiff 
(of Baytown, Texas) purchased and there 
was mailed to him (from Oklahoma City, 
Oklahoma) the above described magical mer-
chandise, that prior to the sale the plaintiff 
requested, and there was mailed to him from 
Oklahoma City, Oklahoma, a folder (bro-
chure) with “O.C. Novelty Co.” printed there-
on and describing the contact lens as follows:

 “The only Contact Lens which can be 
successfully used to read our Contact Lens 
Cards.

  “So small they are practically invisible 
when you use them as they cover only the col-
ored pupil of your eye. Cannot be seen even 
upon closest examination.

 “Simple, easy to follow instructions are 
included with your order for Contact Lens.

 “To order, obtain an ophthalmometer 
reading of your eyes from your local optome-
trist, and send it to us with your order.”

 The folder also described the playing 
cards to be used with the lens as follows:

 “Contact Lens Cards are the newest 
card work on the market. ORDER YOURS 
TODAY.

 “This work cannot be seen with the naked 
eye, but with our Contact Lens described 
above, the work is seen as plainly as the Ace 
shown here as A. The King is shown as K, and 
on down to the Deuce, shown as 2.

 “THIS IS GUARANTEED TO BE ALL 
WE SAY! Contact Lens Cards are tedious to 
make, but well worth the price.”

 Opposite the last statement was a replica 
of the back of a playing card with “A” clearly 
shown thereon in two places.

 Plaintiff forwarded his order and received 
the merchandise August 23, 1962, together 
with a memorandum upon which there was 

See olio, PaGE 14
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Quote 
of the

MONTH
“You may not be 

able to change the 
world, but at least 
you can embarrass 

the guilty. ”

~ Jessica Mitford, author, 
journalist, and civil rights 

activist  (1917-1996)

it’s right that the judiciary bear the brunt of 
budget cuts, then so be it.  

Just don’t be shocked or surprised at the 
results.

IMPORTANT UPDATE!
Since my editorial piece was written in 

early April, the hammer has all but fallen, 
as it appears the last legislative action is 
etched in stone.  It appears at this moment 
in early May that the judiciary will have 
a 52% reduction in appropriated revenue.  
Since the judiciary budget is 99% salaries, 
that will mean that a large segment of the 
judiciary will not be funded.  

• How many bailiffs, court reporters, 
special judges, clerks and computer tech-
nology people will be laid off? 

• Some rural District Courts have already 
suspended jury terms in anticipation of 
inadequate funding.

• How many dockets will be eliminated 
or drastically delayed?

• The OSCN web site will go dark.  
You’ll get your information and copies 
from the court clerk, after you stand in 
line with the other 40,000 per day who use 
OSCN now.

What can clients expect next year?  If 
you’re a criminal defense attorney you 
can expect to be filing your speedy jury 
trial motions.  If you’re the prosecutor you 
can expect to be defending speedy trial 
motions.  If you’re a civil litigant you can 
expect to hurry up and wait.  If you’re a 
lawyer you can look for mediators and 
arbiters, as the courthouse will be backed 

up.  Once that happens, it’s always diffi-
cult to fix a logjam. 

If you’re a citizen and taxpayer you 
can expect to be severely disappointed 
in your legislature.  There will literally 
be no justice for many people.  There 
will be a delay in justice for many peo-
ple (please recall that “Justice delayed 
is justice denied.”)  For 2015-2016 the 
legislature plans to remove $7M from the 
amount appropriated the prior year for the 
judiciary budget.  That represents a huge 
and crippling cut for the third branch of 
government.  In 2014 the judiciary repre-
sented 2/3 of 1% of the state budget.  This 
year……..it is being reduced, like it was 
a state agency, and an unimportant and 
unnecessary agency at that.

PERSONAL INJURY
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COMPENSATION
SOCIAL SECURITY

DISABILITY
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By Larry D. Ottaway
The Oklahoma Bar Association has 

standards of “professionalism.”  Many 
jurisdictions codify “civility.”  Yet it 
remains the lack of “professionalism” I 
hear bemoaned the most.  There have been 
abundant attempts to define it:

“Professionalism for lawyers and judges 
requires honesty, integrity, competence, 
civility and public service.” 

“The skill, good judgment and polite 
behavior that is expected from a person 
who is trained to do a job well.” 

“Professionalism differs from ethics in 
the sense that ethics is a minimum stan-
dard…while professionalism is a higher 
standard expected of all lawyers.” 

However, it may be that like pornog-
raphy, you simply recognize it when you 
see it.  Let me offer the following (all 
true) examples for your consideration.   
The standards of professionalism may not 
cover them and I suspect an ethics profes-
sor could lecture for or against, but for me 
they define the term.

As a first year associate (1973 – no 
e-mail, copies on carbon paper – the dark 
ages), I settled a case with an experienced 
and older plaintiff’s attorney.  It was the 
last pot sweetener of $800.00 that sealed 
the deal.  However, my adjuster did not 
“remember” extending that authority.  He 
did by phone, except there was no record 
besides my “self-serving” note of our con-
versation.  I informed my “opponent” that 
his settlement would come in two checks, 
one from the carrier and one from me per-
sonally.  His response is one he probably 
does not remember, but I will never forget 
– “No way.  I will take it out of my fee, 
Larry.”  Years later in the heat of a trial, he 
offered objection to my calling the defense 
IME doctor to testify because no report 
had been exchanged as required by stat-
ute.  The result, a questioning stare from 
the Court.  My response was a request 
for a recess to return to the office for the 
correspondence file, which would hope-
fully contain a transmittal letter (for those 
born after the conclusion of the Vietnam 
War, there was a time when the file was 
made of paper and did not reside in the 

“cloud”).  Before the judge could respond, 
my “opponent” did.  “If Larry said he sent 
it, that’s good enough for me.  Objection 
withdrawn.”

Example two.  As an associate, I was 
tasked with drafting a final pretrial report 
to the client in a products liability case.  It 
contained a candid assessment of strengths 
and weaknesses, our trial strategy, and 

a frank evaluation.  I am sure our client 
would have found it fascinating and infor-
mative.  Unfortunately through secretarial 
sleight of hand, it found itself attached to 
a mundane transmittal letter to plaintiff’s 
counsel.  Plaintiff’s counsel immediately 
called to advise he was returning it, had 
only read enough to know it was not meant 
for him, and had no intention of mention-
ing it to anyone. That is professionalism 
enough for one example, but does not 
end the lesson. Look up professionalism 
in the dictionary.  You should find Elliott 
Fenton’s picture as example.  Because this 
letter contained a frank discussion of our 
two co-defendants’ cases as well, Elliott 
sought and received client permission to 
share not only the fact that the letter had 
strayed, but its contents with their counsel.  
Unnecessary you say.  Maybe, but it is one 
reason the firm of Fenton, Fenton, Smith, 
Reneau and Moon is still a beacon of pro-
fessionalism.  These lessons stick.  

Finally, a call from your “opponent” 

several days before you are to pick a 
jury in federal court.  “Can we meet at 
breakfast Saturday morning?”  “Sure.” 
You smugly think, “Can settlement be far 
behind and for the offer made weeks ago?”  
No such luck.  Instead, a video is offered 
containing the result of testing done by 
your client, the existence of which was 
denied (repeatedly and under oath) in dis-
covery.  This trap could have been sprung 
most effectively at trial or been the exhibit 
in a motion for sanctions.  Rather, it was 
given with nothing more than, “This was 
just given to me by a former employee 
of your client.  I thought about surprising 
you with it, but I know you were unaware 
of it.  I wanted you to know in advance.”  
The case was resolved.  Would more 
have been paid if the bomb had exploded 
in trial?  Perhaps.  Perhaps not.  Was a 
just resolution and lasting friendship the 
result?  Absolutely.  

I have been fortunate enough to observe 
many great trial lawyers and to be men-
tored by two of them, Elliott Fenton and 
James D. Foliart.  Jim Foliart tried hun-
dreds of cases against many lawyers in 
Oklahoma and elsewhere.  He prevailed 
in most of those encounters.  Find one 
attorney that harbors a grudge or feels he 
was wronged in the effort.  If you can, you 
have succeeded where I have failed.  You 
will have many cases but only one reputa-
tion.  Jim Foliart never sacrificed the latter 
to gain advantage in the former.  I never 
heard him deny a request for continuance 
or reasonable extension.  What a departure 
from lawyers who now (despite a local bar 
rule to the contrary) answer every such 
request with “we do not grant extensions 
– file a motion.”  Perhaps it is the fact so 
few cases are actually being tried now that 
makes the gamesmanship of getting them 
prepared seem more important than it is.  
Jim and the rest of us who seek member-
ship in the brotherhood (and sisterhood) of 
trial lawyers would be well advised to fol-
low the lead of those who did so with such 
grace before we voiced our first objection, 
argued our first motion, or crossed our first 
witness. 

You are most respected by those you 
honorably oppose.  Lee and Grant man-
aged a respectful salute at Appomattox 

See FoliaRT, PaGE 15
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The Treatment of Prisoners of War in the Civil War
Part Three: Prepared for the Oklahoma City Civil War Round Table

By rex Travis
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The poor sanitary conditions at 
Andersonville generally also led to prob-
lems with vaccinations for smallpox.  
There was great fear in all the prison 
camps, North and South, about epidemics 
of smallpox.  As a result, both sides admin-
istered vaccinations to their prisoners.  In 
the Southern prisons, and particularly in 
Andersonville, the vaccination sites often 
became infected, causing the common 
sequence of infection, gangrene, ampu-
tation and death.  So common did these 
vaccination problems become that the pris-
oners believed the infections were being 
intentionally inflicted to kill them.

The conditions at Andersonville, as well 
as at other Southern prisons, came to 
effect treatment at Northern prisons as 
well.  Throughout the war, escapes from 
prisons on both sides were fairly common.  
There were 300 successful escapes from 
Andersonville in its 14 month life.  When 
these prisoners reached union lines (from 
Andersonville, usually in Florida or later 
Sherman’s lines in Georgia), they told of 
the horrors of life in Southern prisons.  
Worse, their physical condition shocked 
all who met the escaped or exchanged 
prisoners.

There soon arose a cry in the North 
that the North should not be treating its 
Southern prisoners so well, when the South 
was obviously starving Northern prisoners 
on a regular basis.  No less a source than 
the New York Times demanded that the 
North retaliate against Southern prison-
ers for abuse and neglect of Northern 
prisoners in Confederate prisons.  That 
paper’s October 2, 1864 edition decried 
the poor treatment of Northern prisoners 
in Southern prisons and said: “We urge 
that rebel prisoners should no longer live 
in luxury while ours are dying of starvation 
and neglect.”25   Of course, Southern pris-
oners in Northern camps were not “living 
in luxury” but their treatment got notably 
worse with the concept of Northern retali-
ation for Southern prison practices.

The Northern camps were not as dra-

matically deficient as the Southern camps.  
The Southern prisoners in Northern camps 
were almost always housed (even if in 
tents), as opposed to being compelled to 
live outdoors with no shelter.  However, 
they were often crowded into inadequate 
facilities and were almost never adequate-
ly clothed to withstand Northern winters.

 Almost all of the Southern pris-
oners were captured in the South, where 
they were dressed for the more temperate 
climates.  The Union army was remark-
ably reluctant to furnish them adequate 
clothing.  There were some efforts made to 
supply the Southern prisoners with Union 
army uniforms which were unacceptable 
for use by the Union army due to man-
ufacturing defects.  However, the obvi-
ous problem of preventing escapes made 
clothing the Confederate prisoners in blue 
uniforms not a very good idea.

The South never made any serious effort 
to provide clothing to its Union prison-
ers.  A proposed solution to this problem 
resulted from the brilliance of some con-
federate officers detailed to work on pris-
oner exchange issues.  These officers knew 
that the Confederacy had a lot of cotton.  
The Union’s naval blockade had virtually 
stopped exports of cotton to Europe and, of 
course, to the North.

Much of that cotton belonged to the 
Confederate government because of an “in 
lieu” tax which entitled the Confederate 
government to 1/10th of the crops pro-
duced in the South.  (This came to be 
irreverently referred to as the “Confederate 
tithe.”) The Confederate exchange officers 
proposed that the North send ships to 
Southern ports to pick up this cotton, allow 
the South to sell the cotton in Northern 
ports and use the proceeds to buy supplies 
of clothing for Southern prisoners which 
the South could otherwise not afford.  In 
return, the South would permit the North 
to ship clothing to the Southern prisons for 
use by Union prisoners in those prisons.

The immediate effect of this was not 
good.  The North, assuming that clothing 
was soon to be available to its prisoners 
from this source, ceased whatever slight 
efforts it had made to clothe the Southern 
prisoners.  Delays seemed inevitably to 
occur which left the Confederate prisoners 
in Northern prisons more destitute than 
before.  However, the cotton did get to 
New York and the clothing did get to the 
Southern prisoners.

By all objective criteria, the death rate in 
Northern prisons should have been much 
lower than in Southern prisons.  There 
was shelter in Northern prisons but not 
usually in Southern ones.  Food, while not 
ever great and late in the war restricted 
for retaliatory reasons to the same diet fed 
Southern prisoners was generally better in 
Northern than in Southern prisons.  Yet the 
overall death rate in Northern prisons was 
not much better than in Southern prisons 
and in some it was worse than the average 
in Southern prisons.  What went wrong?

 Part of the answer may be the 
difference in climate.  While it does get 
cold in the south, it does not usually get 
cold enough to kill someone, even if 

inadequately sheltered.  The thinly clad 
Southerners in Northern prisons, on the 
other hand suffered greatly and their health 
suffered greatly from it.

However, the biggest problem in the 
North seems to have been unsanitary and 
unwholesome prison conditions.  For 
example, the highest mortality of the 
Northern camps appears to have been at 
the prison at Elmira, New York - 24.3%, 
compared with Andersonvilles’s 29%.26

How did Elmira reach that awful result?  
This camp, like Andersonville, was short-
lived.  It existed only about a year (from 
July, 1864 to July 1865).  It is located in 
southern New York state, immediately 
north of the Pennsylvania border in rich 
agricultural land.  The prisoners were 
sheltered, albeit sometimes in tents.   Like 
Andersonville, Elmira was overcrowded.  
Designed to hold 5,000 prisoners,27 it 
held at its largest 9,480 in September of 
1864.28

Lack of sanitation seems to have been 
a major problem.  In the center of this 
prison camp was a pond into which the 
whole camp drained.  Union Surgeon E.F. 
Sanger wrote in a letter forwarded by his 
Commander to Col. Hoffman, in charge of 
all U.S. prison camps:

 “The drainage of the camp is into this 
pond or pool of standing water, and one 
large sink used by the prisoners stands 
directly over the pond . . . .Seven thousand 
men will pass 2600 gallons of urine daily, 
which is highly loaded with nitrogenous 
matter.29

He recommended that the pond be 
flushed by digging a ditch from a near-
by river and routing the water from the 
river through the ditch and the pond.  
Eventually, this was done, relatively inex-
pensively using prison labor but by then 
the war was almost over and a lot of pris-
oners had died of the resulting illness.

Much of the question of mortality seems 
to relate to the quality of the people run-
ning the particular prison.  A good illus-
tration of this may be to contrast the expe-
rience of prisoners at Andersonville and 
at Cahaba prison camp in Alabama.  Both 
existed at approximately the same time 
with similar food shortages at each prison.  
Thus, the diet was much the same at the 
two prisons.  Like Andersonville, Cahaba 
was overcrowded.  It had a designed 
capacity of 500 prisoners and held about 
3,000.

However, the mortality rate at Cahaba 
was in the range of 5% to 7 ½ %.30   The 
answer seems to be in the area of sanita-
tion and medical care.  Cahaba had a good 
commander.  Confederate Captain (later 
Lt. Col.) H.A.M. Henderson ran Cahaba 
Prison like a prison should be run.  He 
secured a nearby structure in the town for 
a good hospital and got it staffed by good 
surgeons.  He saw to it that sanitation in 
the overcrowded prison camp was as good 
as possible.  The result was very good 
survival rates and prisoners who, after the 
war, saw to it that Henderson was recog-
nized as a good prison commander.31

Unfortunately, not all the prison com-

manders, guards or inmates were good 
people.  For example, in Andersonville, 
there developed gangs of rowdies (said to 
have been bounty jumpers, who enlisted 
for an enlistment bonus and then desert-
ed to enlist again).  These gangs (called 
“Raiders”) preyed on their fellow prison-
ers, robbing and sometimes killing them to 
take their food, money or property.

The other prisoners went to the prison 
commander and asked permission to form 
a sort of internal police force to take care 
of the gangs.  These prisoners captured 
the gangs, with the approval of the camp 
administrators, set up a court martial made 
up of Union prisoners and tried the gang 
members.  Six were sentenced to death 
and executed by hanging on a scaffold in 
the prison while others were sentenced 
to lesser punishments.  So incensed were 
the prisoners at the gangs that they asked 
that the executed ringleaders be buried 
in graves away from the graves of other 
prisoners.  This was done and the graves 
remain separated to this day.32

Not all of the guards were very good 
either.  Prisoners on both sides com-
plained that the guards who had not been 
in combat were not properly respectful of 
the prisoners who had been.  Particularly 
toward the end of the war both sides, but 
particularly the South, was so short of 
soldiers that many of the guards were teen-
age boys or really old men.

There were persistent but unsubstan-
tiated rumors in the camps of both sides 
that the guards got a 30-day furlough for 
shooting a prisoner.  No documentation of 
that allegation has yet been found.

The guards on both sides were from 
time to time unnecessarily cruel.  At 
Camp Douglas, now a part of down-
town Chicago, very near the University of 
Chicago, the Union guards would punish 
the Confederate prisoners by making them 
take their pants down and sit on the snow 
and ice in the prison yard until the snow 
and ice melted down to the bare ground.33   
Sometimes this seems to have been done 
to punish a prisoner for some perceived 
offense.  At other times, it appears to have 
been done merely on a whim.  This and 
other punishments (for example, making 
the prisoner sit astride a tall sawhorse on 
a sharp board - called “riding the wooden 
mule”)34  did not endear the guards to the 
prisoners.

Both sides from time to time, again, par-
ticularly later in the war, used their wound-
ed or sick to guard prisoners because they 
were no longer able to serve in combat.  
The North formalized the system to a 
greater degree.  It established early in the 
war an “Invalid Corps” of such wounded 
or sick veterans.  Some must have real-
ized what a public relations disaster that 
terminology was and changed the name to 
“Veteran Reserve Corps.”35

The South, while it didn’t formal-
ize the system, also utilized the badly 
wounded and disabled to guard prisoners, 
among other things.  The commandant 
of Andersonville, the infamous Captain 
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By Jim Croy

Here is a copy of a letter recently sent 
to the hosts of the NPR radio show, “Value 
This.”  The show involves two appraisers 
who give values for objects based either 
only on verbal descriptions by callers, or 
in some cases also on photos which have 
been emailed to the show in advance.  
Needless to say, their task is challenging.  
While you may be curious as to the identity 
of the author of the letter, I am duty bound 
not to divulge it.  JBC.

Dear Brian and Leon,

So, I have been watching Antique Road 
Show (ARS).  You might have heard of the 
show.  It is like your radio program except 
that they have made it easy for themselves 
in several ways.  For instance, they not 
only get to see that which they are apprais-
ing, they actually get to handle it.  Now 
that is almost cheating, if you ask me.  
And, on top of that, they have a gaggle of 
specialist appraisers at their beck and call.

To that end, you see scenarios like this: 
Some guy is there with an old toy.  Some-
how he makes it onto the carpet area in 
front of the camera, and the appraiser, Phil, 
who turns out to be a specialist in metal 
wind-up enamel painted rubber-wheeled 
fire truck toys from 1937 to 1943, says that 
he and the other toy appraisers have been 
discussing this guy’s toy.  Really?  Is there 
a tour bus of toy appraisers that follows the 
ARS vans from city to city?  Oh, and by 
the way, the toy is worth “between $200 
and $500,” and it could have been worth 
more if the toy was in the original box.  
Me?  I’m betting on the $200.  

Or, such as was on last night, the ap-
praiser of French theater posters from the 
late nineteenth and early twentieth centu-
ries admires a 4 foot by 5 foot paper theater 
poster from Paris.  He says, “Now we have 
some condition issues.  See where it has a 
little tear here?”  He points sanctimonious-
ly at a small rip.  Well, I’ll tell you that I 
almost collapsed in shock.  After all, the 
thing is a 20 square foot piece of paper that 
is a hundred years old and was made to be 
used for a month or two.  And it already 
has a tear?  

Or, finally, the Federalist furniture ap-

praiser who, after waxing poetic about the 
bureau and its drawer pulls and curly feet 
thingies and the fact that it is made from 
northwest Virginia maple, grandly an-
nounces a value on this Jewel of the West, 
which value is about what a brand new 
similar bureau costs at Mathis Brothers 
Furniture.

Okay, but that is not why I write you.  
I actually have a suggestion for ARS.  
(Probably better to use the initials instead 
of pronouncing the acronym in this case.)  
When they get down to giving a value 
there is always this spread of about 80%.  “ 
. . . a value of $2500 
to $3500 . . .”  Okay, 
I get it.  That is the 
fudge factor.  A lit-
tle excessive possi-
bly, but one should 
hedge one’s bets.

However, in the 
interest of reliabili-
ty and legitimacy, I 
would suggest that 
there be periodic 
well-advertised ARS 
auctions, wherein 
the only items up 
for auction would be 
items appraised on 
ARS.  You see, I can 
visualize bunches of 
disillusioned owners 
of valuable items 
appraised at ARS, 
which owners can-
not get anything remotely close to the val-
ue placed on them by the ARS guys.  Be-
cause of the national platform from which 
ARS can advertise, there would be little 
reason to fear an under-advertised auction 
of ARS goods.  

And, just to insure that the ARS apprais-
ers believe their own values, there could 
be a reserve established, and if the item did 
not achieve the reserve price, ARS could 
buy it for that value.  Now that would re-
sult in meaningful values on air.

But, as we all know, not all of the val-
ues spewed out by ARS are auction values.  
The other two are “insurance values” and 
“retail values.”  While it assuredly makes 
perfectly good sense to you all, being ap-
praisers and personalities yourselves, that 

the insurance value would be double the 
retail value, as it was on last night’s ARS, 
it doesn’t make a lot of sense to some of 
us out here in the hinterlands.  So, we will 
skip insurance values for now.

As for retail values, I think ARS would 
benefit from doing something similar to 
the ARS auction.  Have an ARS gallery!  
See, the way this would work is to have 
this gallery, probably in New York, de-
voted only to ARS items.  There would be 
prices on the items–maybe in the middle 
of the ‘high/low’ values given to them on 
air.  Or maybe at the high end, and give the 

sales people the ability 
to dicker with the pur-
chasers down to the 
low value.  At any rate, 
it would be a consign-
ment arrangement, and 
just like EBay’s ‘buy 
now’ price, the owner 
could sell it to the gal-
lery at the low apprais-
al value anytime they 
wanted to.  

Now, in these gal-
leries, they could cycle 
different kinds of items 
in and out periodically, 
so that the folks who 
pine to pay thousands 
of dollars to buy a folk 
art quilt made by God 
Knows Who a hun-
dred and fifty years ago 
could have the store to 

themselves from time to time and not be 
competing for gawking space with the 
18th century English pewter aficionados.  
Again, since these galleries would be ad-
vertised every week on ARS, people would 
flock to them when they visited New York, 
or London, or Gotebo (look it up) or wher-
ever.

So that’s my suggestion.  It is just a way 
to help the people who go to ARS to real-
ize the fortunes which they have been told 
they have in their hands.  If the sales, either 
at auction or in gallery, even approximate 
the values assigned by the ARS appraisers, 
then everybody wins.  And, in the unlikely 
event that the values are not remotely close 
to those assigned by ARS, well then things 
will just work themselves out.

DEAR VALUE THIS

money to be used for the purchase of gifts.
In December, the Committee sponsored 

a holiday pizza party for the children at the 
shelter, during which Committee members 
and OCBA staff provided the children with 
stockings containing candy and a small 
amount of cash for fast food treats.

The Committee also provided a holiday 
party for residents of the Oak Hills Nursing 
Home in Jones, Oklahoma.  Oak Hills is a 
facility that cares for those who are destitute 
and cannot otherwise afford nursing care at 
other facilities. Committee members pro-
vided snacks, sparkling cider and reindeer 
antlers for residents to wear, and Judge Par-
rish arranged for John Hochgraefe and Steve 
Coleman, “The Elderly Brothers,” to per-

form oldies hits.  
Committee members visited and danced 

with the residents, and some residents even 
got up out of their wheelchairs to join in the 
dancing. Committee member Ken Stoner at-
tended and brought nine year-olds Sam Ston-
er and Easton Chavez to join in the festivi-
ties.  Sam and Easton     brought an energy to 
the party and the dance floor that was much 
appreciated by the committee and residents, 
alike. 

In February, the Committee collected do-
nations to refurbish visitation rooms at the 
Juvenile Justice Center.  DHS has a number 
of rooms at the Center, which are used to 
allow parents to have supervised visitation 
with their children. The funds collected by 
the Committee were used to purchase furni-
ture and changing tables, to help provide a 

comfortable setting for these supervised vis-
its. The refurbishing activities at the Center 
continue, and if anyone would like to make 
a tax-deductible donation to help with this 
work, checks can be made payable to Citi-
zens For Juvenile Justice, a 501(C)(3) corpo-
ration, and dropped off at the OCBA office. 

 In March, the Committee provided Spring 
Break activities for the residents of Family 
Junction and in April the Committee provid-
ed plastic eggs filled with treats and dollar 
bills for an Easter egg hunt for the kids.

 In April, the Committee hosted a Spring 
Fling party for the residents of Edwards Re-
deemer Nursing Center. Judge Parrish again 
arranged for the “Elderly Brothers” to enter-
tain the residents with music and recruited 
her granddaughter, Taylor, to help with party 
preparations and dancing. All of the residents 

received straw hats and sunglasses so they 
can be in style for the summer, and all the 
cookies they could eat.  Judging from the 
smiles on the faces of the residents and Com-
mittee members, the Spring Fling was a great 
success. 

The Community Service Committee al-
ways welcomes new members to participate 
and make a small difference in the lives of 
those less fortunate.  

Anyone interested may contact Ray 
Zschiesche at (405) 235-4100 or Chance 
Pearson at (405) 239-6040.

UPdaTE from PaGE 2

By Bill Gorden

The Italians  

John Hooper, Viking, 2015, Hardback, 

316 pages, $28.95

 Picking up a book with a title like this, 

one never quite knows where it will go.  

Some turn out to be travelogues, others 

serious history, still others geographical 

culture.  The book reviewed is a little of 

each, and a mixture of all. It would be a 

good read for those about to travel this 

summer. It is also a window on culture, 

written albeit by an outsider, but one who 

has lived in country for some time. There 

is even just enough serious history to pass 

as worthy in that category. 

 Unfortunately, there is cultural stereo-

typing, which may come from the outsid-

er-ness of the author, and a good deal of 

wandering from subject to subject within 

chapters. The food parts are probably 

the best, and maybe the chapter on the 

Church. The chapters on the cultural nice-

ties of communication in a country welded 

together comparatively recently, and the 

playful nature of the populace, who cannot 

seem to take any particular event entirely 

seriously, could be longer, as they are so 

interesting. The author talks about how 

many hand gestures there are for Italians in 

conversation, but alas, gives no examples.

Reviewer’s note: If you want straight 
history, try The Pursuit of Italy, by 
Gilmore. If you want a kinder, gentler 
introduction, try this work. Just do not try 
to make it carry too heavy a load.

Book Notes



8 BRIEFCASE • May 2015

law day from PaGE 1

OCBF Director Jeff Trevillion presents the 
Howard K. Berry Sr. Award to Judge Lisa Davis

Charlotte Blacklee receives the Liberty Bell 
Award from YLD Chair Justin Meek

Journal Record Award recipient D. Kent Mey-
ers with Journal Record Publisher Joni Brooks

By rex Travis

I saw Judge John Amick and his wife, 
Jean, at the Law Day Luncheon on May 1. 
Yes, he’s still going strong at age 92!

Those of us who have been around long 
enough to remember Judge Amick remem-
ber him for always being both a gentleman 
and a gentle man. He always had a remark-
able tendency to be scrupulously polite to 
everyone who appeared in his court - law-
yers, litigants, witnesses or bystanders.

Those of us fortunate enough to know 
him socially as well remember another 
memorable characteristic - he was a mag-
nificent story-teller. He never let the truth 
get in the way of a good story! I’m going 
to try to resurrect a few, in the hope this 
will encourage him to recall some more.

Judge Amick’s stock of stories span a 
long time. He was a prosecutor, both in 
state court and federal court before becom-
ing a long-time judge. His stories of that 
time enabled me, as a young lawyer, to feel 
I was acquainted with a lot of early-day 
characters whom I actually knew only 
through his stories.

One of his favorite stories (and mine) 
involved a burglary case he tried while 
serving as an Oklahoma County assistant 
county attorney, as state prosecutors were 
called before District Attorneys. The state 
claimed two miscreants had broken into 

a business and stolen a really large safe. 
They were apparently not very skilled bur-
glars and were soon caught.

One of the two of them, a large 
native-American named Gordon Allen 
TeeHee pleaded and was sentenced to the 
penitentiary, where he was serving his 
time when his co-defendant’s case came 
up for trial. This was the case Amick was 
assigned to try.

The defense counsel for TeeHee’s 
co-defendant had TeeHee brought back 
from McAlester to testify for the defense. 
TeeHee testified that he (TeeHee) did 

the burglary, but by himself, and that 
the defendant Amick was trying was not 
involved in any way.

JUDGE JOHN AMICK,
STORY-TELLER EXTRA 

ORDINAIRE 

See aMicK, PaGE 11

He never let
the truth get
in the way
of a good

story!

OCBA President Jim Webb welcomes everyone 
to the Law Day Luncheon

LASO Executive Director Michael Figgins

Sarah Stuhr, Mike Rose and Ted Pool
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The Oklahoma Bar Association 
Family Law Section will conduct its 

second Trial Advocacy Institute

To be held at the Oklahoma Bar Center 
in Oklahoma City on July 13-18, 2015. Its 
objective is to provide to lawyers hands-
on, high-quality instruction as to how to 
prepare and try a family law matter. It’s 
aimed at the less-experienced members 
of the bar and will employ a number of 
attorneys from central Oklahoma and from 
other states, many of whom who have been 
trained by NITA, the National Institute 
of Trial Advocacy. Each student will 
receive specialized training every day for 
a week, complete with courtroom exercis-
es, instructor feedback, and video record-
ing of their exercises. Then on Saturday, 
July 18th, the students will take part in 
mock trials, one or two lawyers to a side, 
presided over by family law judges, to put 
into practice what they’ve learned during 
the week. The cost is $1,500.00; the rest is 
underwritten by the Family Law Section’s 
Practice Manual.

Similar courses offered by the American 
Bar Association and NITA cost around 
$3,500.00.

To enroll send your contact information, 
bar number, and credit card information 
(or, if not paying by credit card, a check 
payable to OBA Family Law Section) 
to: Craig Combs, 1901 N. Lincoln Blvd., 
Oklahoma City, OK 73152 or by fax to 
(405) 416-7001. You can also visit our-
website to register and pay online at www.
flstai.com.

Crooks Stanford, PLLC is proud to 
announce the addition of Gavin Caldwell 
and Jade Caldwell as associate lawyers 

to the firm.

Mr. Caldwell is a graduate of the 
University Of Oklahoma College Of Law, 
and has experience in intellectual property 
law, civil litigation, general business law, 
employment law, and real estate and con-
struction law. 

Mrs. Caldwell is also a graduate of 
the University of Oklahoma College of 
Law, and has experience in estate plan-
ning, intellectual property law, family law, 
general business law, real estate and con-
struction law, and employment law, and is 
currently focusing her practice on estate 
planning and business transaction matters.

Andrews Davis Earns Recertification 
in Meritas, a Global Alliance of 

Independent Business Law Firms

Affiliation offers clients convenient 
access to quality legal expertise around 
the globe

Andrews Davis announced that it has 
been awarded recertification in Meritas, 
a global alliance of independent business 
law firms. Andrews Davis joined Meritas 
in 1990, and as a condition of its member-
ship, is required to successfully complete 
recertification every three years. 

Meritas is the only law firm alliance 
with an established and comprehensive 
means of monitoring and enhancing the 
quality of its member firms—a process 
that saves clients time in validating law 

firm credentials and experience. Meritas 
membership is selective and by invitation 
only. Firms are regularly assessed and 
recertified for the breadth of their practice 
expertise and client satisfaction. The orga-
nization’s extensive due diligence process 
ensures that only firms meeting the tenets 
of Meritas’ unique Quality Assurance 
Program are allowed to maintain member-
ship. Firm performance and quality feed-
back are reflected in a Satisfaction Index 
score, which is made available online.

The recertification process includes 
exacting self-assessment, peer review by 
other law firms and client feedback. It 
examines such factors as timeliness and 
quality of a firm’s client service, profes-
sional conduct and adherence to Meritas 
policies including acknowledgement of 
Meritas firm or client correspondence 
within 24 hours.

For more information about Andrews 
Davis capabilities and the benefits of 
its membership in Meritas, visit www.
andrewsdavis.com or call 405-272-9241.

About Meritas

Founded in 1990, Meritas is an inter-
national alliance of commercial law firms 
working across jurisdictions to provide 
clients the best of both worlds: a local legal 
partner with full service capabilities and 
the cost efficiency and personal attention 
unmatched by mega law firms. Each mem-
ber law firm is required to adhere to rigor-
ous and specific service standards on a reg-
ular basis. Headquartered in Minneapolis, 
Minnesota, Meritas has member firms in 
235 global markets and nearly 7,000 law-
yers. To find a Meritas law firm or for 
more information, visit www.meritas.org 
or call +1 (612) 339-8680.

Andrews Davis is pleased to announce 
new associate Ryan Duffy.

Ryan Duffy joined Andrews Davis in 
2010 bringing with him experience in 
the areas of estate planning and admin-
istration, federal and state tax, corpo-
rate organization, transactional law, real 
estate, securities, non-profit organizations, 
commercial litigation and probate.  His 
practice continues to focus on these same 
areas with a specific concentration on 
tax controversies.  Ryan has presented 
seminars for the Oklahoma Society of 
CPAs, the Oklahoma Tax Commission, 
and the National Business Institute on var-
ious topics including state and federal tax 
practice, business organization, succession 
planning, business valuation, and ethics.  
Ryan also had his article entitled, “Simple 
Estate Planning for you Clients Children”, 
published in the Oklahoma Bar Journal, 
Volume 81, No. 27. 

He has been admitted to practice in 
the Oklahoma Supreme Court and all 
Oklahoma District Courts, as well as 
the United States District Court for the 
Western District of Oklahoma and the 
United States Tax Court.  He is a member 
of the Oklahoma Bar Association and the 
Oklahoma County Bar Association.  He 
is also a member of the Oklahoma Bar 
Association Tax and Estate Planning sec-
tions.  Mr. Duffy is an active member of 
the Executive Council for the Jim Thorpe 
Association, currently serving on its Board 

of Trustees.  Ryan has been named a Rising 
Star by Super Lawyers in the area of taxa-
tion and received a BV Distinguished Peer 
Review Rating by Martindale-Hubbell.  

Raised in Guymon, Oklahoma, 
Ryan graduated from Oklahoma State 
University with a Bachelor’s Degree in 
Business Administration, with a major 
in Accounting.  He received his Juris 
Doctorate degree in 2006 from the 
University of Oklahoma College of Law.  
While attending law school, Ryan received 
the Academic Achievement Award in 
Constitutional Law and served as Vice 
President of his class.  

The law firm of Mahaffey & Gore, 
PC is pleased to announce that John 

Paul Albert has joined the firm 
as an associate.

John Paul Albert holds a Bachelor 
of Business Administration in Energy 
Management and a Master of Business 
Administration with a focus in Energy 
Finance from the University of Oklahoma, 
and a Juris Doctor from the OU College 
of Law. Shortly after beginning his under-
graduate studies, John Paul turned his 
entire academic and career focus toward 
the oil and gas industry. Being a native of 
Elk City, Oklahoma, John Paul was famil-
iar with the oil and gas business from an 
early age, and his roots became the driving 
force behind his interest in the oil and gas 
industry. While interning for multiple oil 
and gas companies during his academic 
career, he gained an understanding of the 
complexities of the business and the every-
day interactions with surface owners and 
mineral owners alike. These experiences 
have formed his passion for representing 
corporate clients and the individual land-
owners and mineral owners of Oklahoma. 
His primary focus is on oil and gas litiga-
tion, business transactions and Creditors’ 
and Debtors’ rights, with a secondary 
focus on probate and heirship matters.

Crowe & Dunlevy attorney 
receives Lawrence R. Baca Lifetime 

Achievement Award

Walter R. Echo-Hawk Jr. honored for 
commitment to Indian law by Federal Bar 
Association

The Indian Law Section of the Federal 
Bar Association (FBA) has awarded Crowe 
& Dunlevy attorney Walter R. Echo-Hawk 
Jr. the 2015 Lawrence R. Baca Lifetime 
Achievement Award. The highest honor 
given by the FBA’s Indian Law Section, 
this award is bestowed upon those who 
show excellence in Indian law, are held 
in high esteem in their professional arena 
and have made significant contributions to 
the field of Indian law through litigation, 
development of legislation, scholarship 
or development of Indian law students or 
through tribal leadership. 

Echo-Hawk is a member of Crowe & 
Dunlevy’s Indian Law & Gaming practice 
group, which provides legal representation 
for American Indian tribes in Oklahoma. 
He has been a human rights attorney 
since 1973 and has devoted most of his 
legal career at the Native American Rights 
Fund (1973-2009) and Crowe & Dunlevy 

to protecting American Indians’ human 
rights, which include rights to culture, 
self-determination, religious freedom, land 
and natural resources. 

In his work with the Native American 
Rights Fund, he represented Indian tribes, 
Alaska natives and native Hawaiians on 
significant legal issues during the modern 
era of federal Indian law. He served on 
the Native Arts and Cultures Foundation 
board of directors and was instrumental in 
securing passage of two federal laws that 
respect Indian and religious freedoms and 
also the repatriation of Native American 
remains to Indian tribes.

Echo-Hawk is the Chief Justice of the 
Supreme Court of the Kickapoo Tribe 
and is admitted to practice law before the 
United States Supreme Court, Colorado 
Supreme Court, Oklahoma Supreme 
Court, U.S. Courts of Appeals for the 
Eighth, Ninth, District of Columbia and 
Tenth Circuits and a host of federal district 
courts.

The award was presented to Echo-
Hawk in April at the FBA’s 40th Annual 
Conference on Federal Indian Law, attend-
ed by 800 lawyers, federal officials, tribal 
leaders, judges, law students and others. 
It is the largest Indian law conference in 
the United States and the world and serves 
as the meeting of the national Native 
American Bar Association and Native 
American Law Students Association. 
Fellow Crowe & Dunlevy attorney and 
Indian Law & Gaming practice group 
member D. Michael McBride III presented 
the award to Echo-Hawk. 

Shelly A. Perkins Appointed 
to Oklahoma County Board of 

Adjustment

DeBee Gilchrist is pleased to announce 
the appointment of Shelly A. Perkins to the 
Oklahoma County Board of Adjustment.  
Commissioner Brian Maughan, vice chair-
man of the Board of County Commissioners, 
recommended Ms. Perkins for the position 
at the Commissioners’ Meeting on April 
8, 2015.

Ms. Perkins is a resident of District Two 
and a duly licensed attorney.  She will 
complete the remaining term of Mr. Sam 
A. Townley expiring on December 31, 
2015 and is expected to be reappointed to 
a full three year term.

The Oklahoma County Board of 
Adjustment is a three member board that 
hears and decides appeals concerning the 
granting of variances to the County zoning 
regulations; applications for requests for 
special exceptions; and appeals alleging 
there is an error of law concerning the 
enforcement of the County zoning regu-
lations.

Ms. Perkins serves as an attorney in 
the firm’s transaction group.  Her practice 
includes non-profit organizations, merg-
ers and acquisitions, estate planning, fed-
eral and state taxation and the Federal 
Communications Commission.

Prior to joining DeBee Gilchrist, Ms. 
Perkins was Assistant General Counsel 
and managed the Trust Department for 
an Oklahoma community bank.  Before 

Bar Observer
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embarking on her legal career, Ms. Perkins 
enjoyed an eleven-year career in politics.

Crowe & Dunlevy names 2015
Executive Committee members

James W. Larimore and Jeffrey T. 
Hills join the committee; Kevin Gordon 
re-elected president

Crowe & Dunlevy has named attor-
neys James W. Larimore and Jeffrey T. 
Hills to the 2015 Executive Committee. 
The five-member committee is respon-
sible for overseeing the firm’s activities 
and conducting long-range planning to 
meet the needs of the firm, among other 
responsibilities. Continuing as committee 
members are attorneys John M. Thompson 
and Timila S. Rother. Kevin D. Gordon 
has been re-elected president and CEO of 
the firm.

Larimore serves as a director in the 
firm’s Oklahoma City office. He is a mem-
ber of the Corporate & Securities, Energy 
& Natural Resources, and Private Wealth 
& Closely-Held Business practice groups. 

His practice includes multiple aspects 
of business, commercial, and oil and gas 
industry transactions. He also has signif-
icant experience representing both public 
and private clients in joint ventures, acqui-
sitions, divestitures, securities offerings 
and more. 

Larimore has been listed in Best Lawyers 
since 2009 in the areas of banking and 
finance law, business organizations, com-
mercial transactions/UCC law, corporate 
governance law, corporate law, mergers 
and acquisitions law, securities/capital 
markets law and securities regulation. He 
received the Best Lawyers “Lawyer of 
the Year” award in Oklahoma City for 
securities/capital markets law in 2014. 
Larimore was selected for inclusion in 
Super Lawyers in 2013 and 2014 and was 

named a “Rising Star” by the magazine 
from 2008 to 2012. 

Hills is a director in the firm’s Tulsa 
office. He is a member of the Aviation/
Aircraft, Banking & Financial Institutions, 
Construction, Corporate & Securities, 
Intellectual Property and Taxation practice 
groups. 

An experienced business, aviation and 
finance attorney, his practice focuses on 
aviation transactions and regulatory mat-
ters, business planning and formation, joint 
ventures, mergers and acquisitions, capital 
raising and restructuring, debt and equity 
transactions, intellectual property licens-
ing and development transactions, taxation 
and complex commercial litigation. He 
represents both public and private com-
pany clients in the aviation, banking and 
finance, gaming, energy, construction and 
manufacturing industries, among others. 

Hills is listed in Best Lawyers in the 
specialties of banking and finance law and 
corporate law (publicly held companies, 
securities).

Crowe & Dunlevy announces 
new directors

Crowe & Dunlevy recently named Mark 
A. Craige, Matthew B. Hickey, Elizabeth 
Ann Scott, Thomas B. Snyder, and Mary 
Ellen Ternes directors of the firm.

Craige is a director in the firm’s Tulsa 
office and a member of the Bankruptcy 
& Creditor’s Rights practice group. He 
has been engaged in private practice since 
1982 and has focused on bankruptcy, 
insolvency and commercial litigation for 
more than 30 years. Craige has been board 
certified in business bankruptcy law by 
the American Board of Certification since 
1992.

He is a fellow of the American College 
of Bankruptcy, class of 2000, is AV 
Preeminent rated by Martindale.com and 

has been named to Best Lawyers since 
2008 and Oklahoma Super Lawyers since 
2007. Craige has also been recognized by 
the American Bankruptcy Institute, the 
Oklahoma Bar Association and the Tulsa 
County Bar Association, all of which he 
is a member. He received his Juris Doctor 
from the University of Tulsa College of 
Law.

Based in the firm’s Oklahoma City 
office, Hickey is a director and a member 
of the Taxation, Private Wealth & Closely-
Held Business, Nonprofit/Charitable 
Foundations and Employee Benefits & 
ERISA practice groups. He assists a vari-
ety of business and individual clients with 
tax, transactional, wealth-transfer, tax-ex-
emption and retirement plan issues.

Hickey has been included in Oklahoma 
Super Lawyers and Best Lawyers for tax-
ation since 2013. He has also been ranked 
by Chambers USA in corporate/commer-
cial since 2010. He obtained his Master 
of Laws in taxation from the New York 
University School of Law and graduated 
with highest honors from the University of 
Oklahoma College of Law. 

Scott is a director in the Oklahoma City 
office and member of the Administrative 
& Regulatory, Healthcare and White 
Collar, Compliance & Investigations prac-
tice groups. Her primary focus includes 
administrative and regulatory law and 
healthcare litigation.

Prior to joining the firm, Scott served 
as an Assistant Attorney General in 
Oklahoma, where she drafted laws and 
rules, directed investigations and repre-
sented state agencies in administrative 
and judicial proceedings. She received 
her law degree from the University of 
Oklahoma College of Law and has bache-
lor’s degrees in accounting and economics 
from Oklahoma State University.

Snyder is a director in the Litigation 
& Trial and White Collar, Compliance 

& Investigations practice groups in the 
firm’s Oklahoma City office. His practice 
includes managing complex business liti-
gation with substantial experience in white 
collar criminal defense and investigations 
involving state and federal environmental 
laws, healthcare fraud, False Claims Act 
defense, anti-corruption, money launder-
ing and related civil and administrative 
proceedings. 

He is a former assistant U.S. attor-
ney (AUSA) for the Southern District of 
California in the General Crimes Division 
and received his Juris Doctor from Harvard 
Law School and his bachelor’s degree 
in philosophy, magna cum laude, from 
Baylor University.

Ternes is a director in the Oklahoma 
City office and a member of the firm’s 
Environmental, Energy & Natural 
Resources and Litigation & Trial practice 
groups. She has more than 30 years of 
experience, first as a chemical engineer in 
site remediation, hazardous waste and air 
permitting, and then as a lawyer advising 
clients on matters of environmental per-
mitting, compliance strategies, enforce-
ment defense, environmental assessments, 
voluntary cleanup practices, environmen-
tal impact statements, as well as federal 
and state litigation.

She is listed in Chambers USA; Best 
Lawyers, where she was also named 2011 
Oklahoma City Environmental Lawyer 
of the Year; Oklahoma Super Lawyers, 
in which she has been named as a Top 
25 Women Oklahoma Super Lawyers; 
International Who’s Who of Environment 
Lawyers; and she is an American College 
of Environmental Lawyers Regent and 
Fellow. She received her Juris Doctor 
with high honors from the University of 
Arkansas at Little Rock and her Bachelor 
of Engineering in chemical engineering 
from Vanderbilt University.
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Amick saw a great opportunity for some 
demonstrative evidence. Amick had a 
forklift hired to bring the safe into the 
courtroom for the trial. TeeHee testified, 
as promised, that he had carried the safe 
away by himself.

Perhaps you can see where this is going. 
The safe was huge and heavy. But, so was 
TeeHee. Amick commenced his cross-ex-
amination by preparing the coup de grace: 
“Mr. TeeHee, are you telling the jury you 
alone picked up this safe and carried it 
out of the building?” “Yes sir, TeeHee 
replied.” “So, Mr. TeeHee, could you pick 
up this safe (indicating) and move it over 
there for us?” said the cagey prosecutor? 
“Yes sir,” said TeeHee and squatted along-
side the safe and lifted it up. “Now where 
do you want me to put it?” he said.

Amick showed sufficient reserve not 
to give the obvious answer. The jury fol-
lowed the maxim later to be known as “if 
it does not fit, you must acquit” and did 
just that! This established the obvious trial 
tactics rule to be very careful you know the 
probable outcome of a courtroom demon-
stration before you try it before the jury.

Some of Amick’s stories probably mean 
more to those of us who knew the princi-
pals in the story than to those somewhat 
younger who do not. Amick once presided 

over a divorce trial in which the question 
was whether there was a common-law 
marriage.

Wayne Campbell, from south Oklahoma 
City represented the “wife.”  Wayne is 
no longer with us (although his son and 
imminent trial attorney, Allen Campell 
is practicing) but his opponent, J. Hugh 
“Jack” Herndon, now age 88, still practic-
es in Midwest City.  Both of these lawyers 
were feisty, scrappy guys who enjoyed a 
good courtroom brawl.

In this one, Campbell and the wife had 
the goods on Jack Herndon and the “hus-
band.” In those “pre-discovery” days, you 
often learned what evidence your oppo-
nent had in the middle of the trial. This 
proved to be one of those instances.

The big issue in common law marriage 
cases was whether the couple had held 
themselves out to the public as husband 
and wife. Campbell put into evidence a 
copy of a joint tax return showing the now-
not-so-happy couple as husband and wife. 
He produced numerous credit applications, 
signed by the husband showing much the 
same. He produced a lot of mail addressed 
to the couple’s former address which was 
addressed to “Mr. and Mrs.” He then con-
cluded his examination of the witness, not 
with the customary statement to opposing 
counsel: “Your witness!” but with a grin-

ning aside to Herndon: “You may kiss the 
bride!”

Judge Amick once tried a personal inju-
ry case which went on forever.  The plain-
tiff was represented by a Creek County 
lawyer named Jack Sellers. Jack seemed 
to take forever to put on his case. Finally, 
during a long direct examination, a juror 
raised his hand to get Judge Amick’s atten-
tion. “Judge,” the juror said “Do we have 
to listen to any more from this charlatan?” 
waving his hand toward Jack Sellers.

Of course, Jack moved for a mistrial. 
Judge Amick sent the jury on a break 
and heard argument on the motion for 
mistrial. After hearing a lengthy argu-
ment, Judge Amick said to Sellers: “You 
know, Mr. Sellers, I watch a lot of foot-
ball.  Sometimes someone drops the ball. 
And, sometimes it bounces up the field 
and sometimes the ball bounces down the 
field. I believe the ball just bounced into 
your opponent’s end zone! Your motion is 
overruled.” (In the interest of full disclo-
sure, Jack Sellers’ opponent in that case 
was Dave Edmonds, who has a somewhat 
different recollection of the story. Howev-
er, Edmonds’ has a lot of years on him and 
Amick’s version is funnier, so I am going 
with Amick’s version.)

Amick once tried a divorce case in 
which the husband had done something 
really stupid. He had set up a camera on a 

tripod at the end of a motel room bed with 
a timer on the camera and took photos of 
the husband and his girlfriend in very com-
promising positions. He then left the film 
where it could be found by his wife.

The wife was represented by an attorney 
named George Miskovsky. George was 
the lawyer you hired if you were really 
mad at your spouse and wanted that spouse 
punished. George was cross-examining 
the errant husband. He would brandish a 
photograph and the transcript would go 
something like:

Q. “I hand you what has been marked 
Plaintiff’s exhibit 42. What is that?

A. It’s a picture, Mr. Miskovsky.
Q. Who is shown in that picture?
A. My girl friend and me.
 This went on for a lot of pic-

tures. Finally, there was a picture which 
appeared to show a large, nude, male pos-
terior.

Q. I hand you what has been marked 
Plaintiff’s exhibit 56. What is that?

A. It’s a picture Mr. Miskovsky.
Q. Who is that in the picture?
A. (After a long pause) I don’t know, 

Mr. Miskovsky. It looks kind of like you!”
 It took awhile for the courtroom 

to settle down from the laughter before the 
trial could proceed.

aMicK from PaGE 8
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By Warren E. Jones
If you know of anyone who is trying to 

lose weight, or even merely thinking about 
trying to lose weight, you ought to tell him 
or her about the study reported in the newest 
Journal of the Academy 
of Nutrition and Dietetics 
(formerly the Journal of 
the American Dietetics 
Association).  

As you know, there is 
some confusion and uncer-
tainty about the impact 
on weight loss on the 
frequency of weighing: 
daily, weekly, bi-weekly. 
Some argue against daily 
weighing as it can result 
in discouragement...on a 
bad day...and then result 
in abandonment of the 
weight loss effort. 

This newest study, from researchers from 
Duke University and from the University of 
North Carolina, Chapel Hill, finds that daily 
weighing really is the best approach, and 
the study explains why.  All members of the 
experimental group were instructed to weigh 
daily (for six months).  The experiment was 
set up such that the researchers automati-
cally (through a wireless cellular network) 

received the results of the weigh in and, of 
course, whether a weigh in even occurred.  
All subjects, whether they weighed in every 
day or not, received the SAME behavior 
related weight control lessons from gold 

standard weight loss trials. 

The researchers wanted 
to know whether there was 
any difference in weight 
loss AND any difference 
in weight loss behav-
iors between those who 
weighed every day and 
those who did not weigh 
every day.  Getting right 
to the bottom line, I can 
tell you that those who 
weighed every day had 
significantly greater weight 
loss and a significantly 
greater number of weight 

loss behavior changes than 
those who did not weigh daily.  Those 
who weighed daily lost almost three times 
the weight lost by those who weighed less 
frequently.

The results are even more stunning when 
you understand that the every day folks 
were compared against all the others who 
didn’t weight every day, but the non every 
day weighers still weighed 5 days per week, 

only 2 days fewer that the every day folks.  

As I said, participants who adhered to 
daily weighing throughout the experiment 
engaged more  frequently in weight con-
trol behaviors associated with weight loss.  
Compared with those who weighed on aver-
age less than daily, a greater proportion of 
daily weighers reported reducing calorie 
intake by 500 to 1,000 calories per day; 
reducing between-meal snacks; reducing the 
number of times they ate out; reducing fre-
quency or portion sizes of desserts; making 
one or two small changes to activity every 
day; reducing the amount of time watching 
TV; exercising for a period of 30 minutes 
or more; removing high-calorie foods from 
home or office; and increasing daily steps.  
The researchers also observed that the daily 
weighers adopted a greater NUMBER of 
total weight control behaviors compared 
with those weighing less than daily.  

The researchers speculated that the likely 
reason for the greater weight loss among 
the daily weighers is that the daily weighers 
reported greater adoption of weight control 
behaviors.  Even weighing five days per 
week, the average among the non daily 
weighers, led to smaller weight loss, and 
promoted less use of behaviors known to be 
associated with weight loss, AND this sug-
gested that daily weighing may TRIGGER 

the “self-regulatory processes that promote 
behavior change.” 

Further, the researches concluded that, 
per the outcome of the study, weighing even 
MOST days of the week may not be enough 
for “optimal self-regulation,”  and that 
weighing every day may be NECESSARY 
to achieve behavior change success when 
one is trying to lose weight. 

So, in my thinking, a bad day on the 
scales.....at least among those who DO 
weigh daily....not only does not produce 
discouragement provoked abandonment; it 
probably redoubles one’s dedication to the 
long term weight loss goal. 

Warren E. Jones, JD, HFS, CSCS, CEQ, 
is an American College of Sports Medicine 
(ACSM) Health Fitness Specialist, a National 
Strength and Conditioning Association 
Certified Strength and Conditioning 
Specialist, and a holder of an ACSM 
Certificate of Enhanced Qualification. His 
clients range from competitive athletes to 
the morbidly obese. He can be reached at 
wejones65@gmail.com or at 405-812-7612.

Warren Jones

Simple Advice for Your Friend Trying to Lose Weight.
Work Life Balance

By roscoe X. Pound
Dear Roscoe: Help an old civil lawyer 

out.  Is it still felony murder if an accom-
plice is the one killed during the commis-
sion of a felony?  B.R., OKC, OK

Dear B.R.: Yep.  Although that’s not a 
universal rule, I suspect that you’re interested 
in Oklahoma.  The basic statutory authority 
lies in. 21, O.S, § 701.7 (2011).  The Court of 
Criminal Appeals applied the rule to the death of 
an accomplice in Dickens v. State, 2005 OK CR 
4, 106 P.3d 599, where the appellant was con-
victed of murder due to the fatal shooting of his 
accomplice by a police officer.  Keep in mind, 
this is not a universal view.  Last time I checked, 
decisions in California, Maryland, Nevada, New 
Jersey, New Mexico, North Carolina, West 
Virginia and Tennessee, exclude felony murder 
charges when a co-perpetrator was killed.  In 
addition, statutory law in Alaska, Colorado, 
Connecticut, New Jersey, New York, Oregon, 
Utah and Washington ban the application of 
the rule to co-perpetrators.  If we go back to the 
wording of the statute, Oklahoma law provides: 
““When that person or any other person takes 
the life of a human being during, or in the death 
of a human being results from, the commission 
or attempted commission of (lists of felonies).”  
Other States do not have an equivalent clause, 
so that felony murder is reserved for situations 
where the felon himself does the killing, or the 
victim of the felony or a law enforcement officer 
die in the course of the crime.   Some judges and 
scholars believe the rule is archaic and should 
be abolished.  Others argue the bigger the gap 
between criminal intent and moral culpability, 
the less ground for application of the rule.

 Up to this point, faithful readers, you’ll 

note that the Good Guys have largely played 
defense, a game we’ve lived to play another 
day largely thanks to the relative incompetence 
of the offense.   It’s gotten kind old.  Crenshaw 
wants to get back to his life.  Blum wants to have 
a life.  I want all of this out of my life.  Of course, 
I also want to see London After Midnight and I 
hate leaving things unfinished.  The day after the 
attempted car bombing, I convened a council 
of war in my office.  [The preceding sentence 
sounds a lot snappier if you read it in Walter 
Winchell or Bogie’s voice].  Ernie Trani, Joe 
Innocente, John Seery and Daddy Mike attend-
ed.  

“So why aren’t the Feds involved?”  Seery 
asked.  “I see a dozen ways RICO applies.”

I had asked some of my friends at Main 
Justice the same question.  Since 1995, DOJ had 
23 at-bats against Stockel and company, and 
struck out each time.  (I love baseball analogies 
this time of year, when you just might believe 
that The Mets will go all the way).  Hardcore 
foot soldiers refused to give up anyone up the 
chain of command, and witnesses had a way 
of dying or disappearing.  In fact, some of the 
“little fish” caught in federal (and some local) 
nets had morphed into barracudas in the racist 
cliques with which they found s welcome in the 
joint.  All this led me to believe they awaited 
service (apparently by us) of a slam dunk case 
on a silver platter.

“I wonder how he keeps up his cult of person-
ality when he so rarely leaves New York to visit 
the rank and file.  I mean, his “church” has its 
headquarters in Idaho and he hasn’t been there 
since ’09. “

“If you had the set-up he had in New York 
you wouldn’t want to stray too far either,” said 

Joe.  “Upscale condo on primo real estate in 
Manhattan; estate in the Hamptons; and some-
thing just shy of a palace upstate in the Finger 
Lakes area.”

“Besides,” Ernie said, “he worked the prov-
inces back when he started out.  Built his net-
work, staffed it with true believers who keep dis-
cipline in the ranks, then he settled back here.”

“Yeah,” I said, “but why?”
“Why what?” asked Ernie.
“Why settle here?”
“Duh, Podunk, Idaho or the Big Apple.  How 

hard a choice is that?”
“But look,” I said.  “He had no East Coast 

connections starting out.  He could just as easily 
build his pleasuredomes decree in LA, Atlanta or 
Denver, to name a few.  Weather’s nicer on the 
West Coast, and that’s where he started his radio 
rants; Southerners might be more receptive to his 
racial messages.  The West and Midwest would 
be fertile ground for his base of militia-types.  
Why New York, or any place up here for that 
matter?  Clearly, we’re not the most racially pure 
demographic as he reckons it.”

“He’s got connections now,” Seery comment-
ed.  “Conspiracy to commit assault, conspiracy 
to commit murder.   Maybe he likes the odds for 
its lack of capital punishment.”

“Hapless?” asked Ernie.
“Yeah, ya think we don’t know fancy words 

in Hoboken?”
“Excuse me gentlemen,” said a voice in the 

doorway.
We turned to see Chips standing there.  “I 

think I can shed some light on Mr. Pound’s 
question.”

“You eaves dropping?” Ernie asked. Chips 
had not shifted into full pedant geek mode, so 

he caught the dangerous glitter on Ernie’s eyes.  
From out of the reception area Rae called out, 
“You guys keep sending your eaves through the 
vent right up here.  If you keep dropping them, 
the only thing we could do is pick ‘em up.”

“Tell what you gotta say, kid,” said Joe.
“Well, I think we’re in a situation kinda like 

The Hobbit,” he began.
“You understand we all have guns,” Ernie 

said.
“Let him talk,” I replied.
“Well, it came to me when I heard you men-

tion the Finger Lakes region.  That’s where 
Stockel’s putative church has its youth camp, 
Camp Armenius.   It’s also where he spends a 
lot of his time and has built his most – for want 
of a better word – palatial home.  The area is 
also riddled with mines, particularly salt mines.”

Everyone looked blank.  Then, in a moment, 
it hit me.  “Soviet and Nazi climate controlled 
storage.”

“Exactly.  His dragon horde, so to speak.”
“You’re losing me,” Ernie said.
“Look,“ I said.  “During and after World War 

II the Nazis carted off train loads of booty from 
captive countries, and they stored them in salt 
mines.  They had a dry, stable climate. At about 
2000 feet below the surface, they were bomb 
proof.  Ideal conditions both for perishable art 
and - drum roll please – volatile films of the 
Silent Era.”

“So what”” said Ernie, “Now we start digging 
around Watkins Glen or something?  Hey kid, 
can you get us a list of the ones that are out of 
operation.”

“Sure. “

Stump Roscoe

See RoScoE, PaGE 13
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iBar Definitive Playlists
By Judge Don Deason and Chris Deason

Our little corner of The Briefcase is a platform for OCBA members to share their 
personal musical tastes and to write about music related experiences.  We thought read-
ers would eventually catch on to the idea and begin submitting their own observations, 
experiences or escapades.  While dozens of members have relayed interesting anecdotes 
about attending seminal live performances or about exciting brushes with musical great-
ness, only a few folks have provided written versions for us to share with the rest of 
you.  Evidently, OCBA members require an invitation to participate in this article.   So, 
here it is:

OPEN INVITATION TO OCBA MEMBERS.  PLEASE FEEL FREE TO 
SEND YOUR MUSICAL TASTES, WISDOM, OR TALES TO CBATSON@
HESTERLAW.NET OR TO DONALD.DEASON@OSCN.NET. 

The rules are simple.  Playlists should consist of seven songs or albums with one of 
those being a guilty pleasure.  We still grin at the thought of Judge Parrish’s head bob-
bing to Ridin’ Dirty by Camillionair while she cruises down Hefner Speedway.  Also, 
iBar guests are to author their own biographies.  We usually take what has been provided 
and make it our own.  The practice has required a couple of apologies, but it was worth 
it.  You can submit playlists without an accompanying article, but you can’t submit an 
article without a playlist.  If applicable, be mindful of the Statutes of Limitations for any 
crimes or youthful indiscretions committed at the concert, music festival, or while you 
waited in line at Rainbow Records.  We look forward to hearing from you!  

Mack Martin: graduated from OCU Law School in 1978. He practices criminal 
defense with a passion that makes Jerry Spence blush.   

Song Title Artist
Never Been To Spain Three Dog Night
Baby I’m-A Want You Bread
Stayin’ Alive The Bee Gees
You’re So Vain Carly Simon
Desperado Linda Ronstadt
Rhapsody In Blue George Gershwin
Bennie And The Jets (guilty pleasure) Elton John

Amber Martin: graduated from OCU Law School in 2013.  She practices 
criminal defense alongside her father who provides just the right amount of guidance 
so as not to drive her nuts.  In addition to working together, Mack and Amber enjoy 
scuba diving and exploring the world with the rest of their family. During long car 
rides to court appearance in far flung counties throughout this great state, Amber and 
Mack share their love of music by listening to Pandora One.  The subscription was a 
birthday gift from Amber to Mack.  It was a perfect gift since he had filled her child-
hood with music.  Now, they are able to traverse turnpikes and bumpy back roads 
while listening to a mix of 1970s classics and new pop songs.  Like Judge Parrish, 
heads are bobbing and fingers are snapping. 

Song Title Artist
41 Dave Matthews Band
Go Your Own Way Fleetwood Mac
Sweet Dreams Patsy Cline
Heart Of Glass Blondie
Killing Me Softly With His Song Fugees
Under The Bridge Red HotChili Peppers
Jolene (guilty pleasure) Dolly Parton

“That’s where we start.”
“Hold it,” said Joe.  “Probable cause is where 

we start.  We’ll need warrants and local police 
involved. “

“Watch mean “we” paleface,” Ernie remarked. 
“We got a good enough team right here.  Let’s 
not go lawing this whole thing up.”

“You know Trani, you’re really making it 
hard for me to not notice you.”

“Guys,” I said, indicating Daddy Mike and 
Chips, “let’s not fight in front of the kids.”

“Look,” said Seery, “I’ve got a friend who’s 
a Statie out of Chemung County.  Let me see 
what I can work out.  A local badge might not 

be a bad idea.”
“Oh, and one other thing,” Chips said.
“Don’t keep us in suspense,” I said.
“You know the saying the enemy of my 

enemy is my friend?”
“Ain’t always true,” Daddy Mike interjected.
“Anyway,” Chips continued, “There’s a fel-

low in a village called Montour Falls named 
Martin Hettinger.  He’s a disaffected member of 
Stockel’s church.  He lives on a small dairy farm 
outside the village limits.  According to some 
newspaper reports, the farm is sort of an armed 
compound.  They suggest it’s armed against 
Stockel.”

RoScoE from PaGE 12

on the link between domestic violence 
and the negative impact on the children 
who are involved. There is a high over-
lap between battering and incest per-
petration (Herman, 1981; McCloskey 
et. al.; Paveza; Sirles and Franke; and 
Truesdell et. al.) and according to a 
national domestic violence expert, 
Lundy Bancroft, these studies “indicate 
that a batterer is four to six times more 
likely than a non-batterer to sexually 
abuse his children” (Bancroft, 2007). 
Another study found that those chil-
dren who have witnessed the abuse of 
a caretaker when compared to children 
who have been directly abused, expe-
rience post-traumatic stress at higher 
rates (Scheeringa, M.D, & Zeanah, C. 
1995).Lynn Hechet Schafran’s article 
“Domestic Violence, Developing Brains, 
and the LifeSpan New Knowledge from 
Neuroscience”, published in Judges 
Journal, Vol. 53.  No. 3, goes into detail 
about how domestic violence negatively 
impacts children who are exposed. The 
word exposed, instead of witnessing, 
is specifically used because “witness 
implies a passive bystander, where-
as children are deeply engaged with 
everything that happens in their fami-
ly environment. Second, a child might 
never see or hear the physical or sexual 
abuse yet be profoundly harmed by the 
atmosphere of fear in which he or she 
lives.”  The social science is confirmed 
and explained by the neuroscience. The 
effect of “growing up in an abusive 
home can critically jeopardize the devel-
opmental progress and personal ability 
of children, the cumulative effect of 
which may be carried into adulthood 
and can contribute significantly to the 

cycle of adversity and violence.” The 
article concludes that the most import-
ant thing a judge can do to protect these 
children is to end the exposure and 
support the child’s relationship with the 
nonabusing parent. 

Another misunderstanding in cases 
involving domestic violence is why vic-
tim’s acts the way they do. Representing 
a victim can be exceptionally difficult or 
frustrating because of the traumatized 
client’s behavior. Victims often have 
a fear of retaliation from the perpetra-
tor that might inhibit her cooperation. 
The victim may be overly emotional or 
anxious, or on the opposite side may be 
emotionally numb and disengaged, and 
talk about the incident without any emo-
tion at all. Often, this makes the court 
system question the client’s credibility. 
A person who has been traumatized may 
also have trouble concentrating when 
asked questions, or appear disorganized 
and difficult to understand. 

The experience of trauma, including 
the trauma of victimization and abuse, 
can be devastating. Trauma can make 
a person feel “crazy” but we, even as 
non-trauma experts, need to understand 
how trauma makes a victim feel and 
behave. This knowledge will be help-
ful in the representation of your client. 
Safety is always the overriding priority 
and we must understand that the time of 
separation is the most dangerous time 
for the victim. We need attorneys who 
will take on these cases and help end the 
cycle of abuse. 

If you would like to learn more about 
volunteer opportunities, we invite you 
to our next LADA meeting on May 
29, 2015, at noon, or you may contact 
Debbie Gorden at (405) 236-8421.

aBUSE from PaGE 1

It’s 3 pm...
Do you know where your supplies are?

If you placed your order this morning,
you will receive it this afternoon.

Not some day, not next day, but SAME DAY.
That’s just us, what else can we say?

Locally owned & operated since 1983

947-5676
visit us online at: www.warrenproducts.com
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a printed heading “Gurley B. Lenn and O.C. 
Novelty Co.” Typed thereon was:

 “Your order has been filled according to 
your RX and now that you have the contact 
lens may we suggest you be very careful of 
them. * * *”

and further instructions in the use and care 
of the lens.

 Plaintiff testified he was an amateur 
magician and narrated in detail the consider-
able effort he had made to see and read any 
markings on the cards by using the contact 
lens and stated he could not do so; that the lens 
were pink; that he came to the place of busi-
ness of O.C. Novelty Company in Oklahoma 
City and requested of defendant that he return 
the money paid for the articles, but defendant 
refused.

 Plaintiff used a licensed optometrist as 
an expert witness, qualified by profession and 
experience, to testify regarding the contact 
lens. This witness stated that it was the lens 
acting as a filter that enabled a person to see 
the markings on the cards; that the lens sold to 
plaintiff would not and did not enable a person 
to see the markings; and that the markings on 
the cards were such as to require a ruby red 
lens, which, when worn, would be apparent to 
other persons.

* * *
 According to the allegations of the peti-

tion and the evidence in the form of the folder 
the express purpose of the invisible markings 
on the back of the cards and the use of the 
contact lens was to enable the person using 
them to plainly see such markings and deter-
mine what the card was, without looking at 
the face of the cards. The evidence of the 
plaintiff, which the jury chose to believe, was 
that the articles were defective and would not 
accomplish this result, and thereby rendered 
the articles worthless for the purpose for 
which they were bought. This was proof that 
the representations that induced the plaintiff 
to buy the articles were false and untrue. In 
short the articles lacked the quality they were 

represented to possess.
* * *
 The allegations of the petition relate the 

representations as to the purpose and quality 
of the merchandise, his reliance thereon, that 
the representations were false and untrue 
because the merchandise was worthless for 
its intended purpose, and the damages to 
plaintiff. The action sounds in tort for fraud in 
inducing the contract of sale, and plaintiff was 
entitled to seek redress on that ground.

 In view of the plaintiff’s evidence we 
are of the opinion that there is evidence rea-
sonably tending to support the verdict and 
judgment for plaintiff’s recovery of the $211 
purchase price paid for the merchandise.

 
¶16 This brings us to the proposition of 

whether the evidence justifies plaintiff’s 
recovery of $200.00 exemplary damages.

 Our statute authorizing exemplary dam-
ages, 23 O.S. 1961 § 9 , is as follows:

 “In any action for the breach of an obli-
gation not arising from contract, where the 
defendant has been guilty of oppression, fraud 
or malice, actual or presumed, the jury, in 
addition to the actual damages, may give 
damages for the sake of example, and by way 
of punishing the defendant.”

* * *
 So far in this opinion we have consid-

ered only the evidence of plaintiff in order to 
ascertain the nature of plaintiff’s action and 
the sufficiency thereof to sustain the claim that 
the articles were not as represented. The evi-
dence did reflect that the cards were marked 
and the lens were tinted. The lack of quality 
thereof was the cause of their failure to render 
the markings visible. Defendant’s evidence 
in this respect was mainly that practice in the 
use of the articles was necessary to achieve 
ability to read the markings. This injects the 
proposition of the personal ability of the user 
to acquire proficiency in performing the mag-
ical illusion. Furthermore, defendant’s witness 
(Mrs. Lenn, wife of defendant) testified that 
she performed the operation of marking the 
cards, but did not make the lens; that the lens, 

with the prescription incorporated therein, 
was made by a manufacturing concern; and 
when returned was forwarded to the custom-
er with the rest of the merchandise. All of 
these circumstances have some relation to the 
question of the existence and quality of the 
intent required for exemplary damages. Upon 
consideration of all of the factors constituting 
the situation we conclude that the record does 
not show the aggravating circumstances or 
such gross negligence and indifference as to 
amount to evil intent on the part of defendant 
to sustain exemplary damages.

 

May 1, 1990
Twenty-Five Years Ago

[Excerpted from Simpson v. City of 
Blanchard 1990 OK CIV APP 33, 797 

P.2d 346.]

 The City of Blanchard appeals a summa-
ry judgment awarding its former police chief, 
Richard Simpson, compensation for the sick 
days he had accumulated through the date of 
his resignation. It was undisputed that the city 
adopted a sick leave policy during Simpson’s 
employment that provided: “For each month 
in the employ of the City of Blanchard 1/2 day 
of sick leave will accrue to the employee . . . 
[totaling] 6 sick leave days in a year which can 
accrue to a total of 45 days.” The city points 
out that this policy is silent concerning the 
disposition of accrued sick days upon termi-
nation of employment. The city argues that the 
failure of the policy to provide for compensa-
tion upon termination evinces its intent not to 
pay employees for unused sick time, an intent 
ostensibly supported by the fact the city has 
never paid an employee for unused sick leave 
upon termination.

 Simpson contends that an obligation to 
pay an employee for unused sick leave is 
implied because the policy does not expressly 
provide to the contrary and by reason of 40 
O.S.Supp. 1989 § 165.3 , which requires 
payment at the next regular payday of any 
“wages” due an employee upon termina-

tion. Title 40 O.S.Supp. 1989 § 165.1 (3), 
defines wages for purposes of this section to 
mean “compensation owed by an employer 
to an employee for labor or services rendered, 
including salaries, commissions, holiday and 
vacation pay, overtime pay, severance or dis-
missal pay, bonuses and other similar advan-
tages agreed upon between the employer and 
the employee, which are earned and due, or 
provided by the employer to his employees 
in an established policy, whether the amount 
is determined on a time, task, piece, commis-
sion or other basis of calculation.” (Emphasis 
added.)

 The sick leave policy in question clearly 
provides for earning and accruing sick days 
as a benefit of employment. However, there 
is nothing on the face of the policy to indicate 
that this benefit has some value independent 
of the employment-related need of an employ-
ee to miss work due to illness or injury. While 
we agree that the sick leave benefit in question 
is an “advantage” founded on an employment 
policy within 40 O.S.Supp. 1989 § 165.1 
(3), in order for such sick days to constitute 
“wages” under 40 O.S.Supp. 1989 § 165.3, 
they must have been used or “cashed in” for 
bona fide illness or injury in lieu of working 
days during the pay period preceding termi-
nation. Nothing in these statutes supports the 
“cash-out” theory of Simpson upon termina-
tion.

  This holding may appear to work a dis-
advantage to an employee who has not missed 
work due to illness, but it is no more “unfair” 
than the related case of a healthy employee 
who never makes a claim against insurance 
benefits. The real benefit in either case is to 
afford some protection for the contingency of 
illness or injury. Even though the trial court’s 
judgment was fair-minded and reasonable 
to an extent, it was erroneous. It is therefore 
reversed and remanded with instructions to 
enter judgment for the City of Blanchard.  
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Henry Wirz, was badly wounded in the 
Battle of Seven Pines in the Peninsular 
Campaign and remained disabled through-
out his service at Andersonville.

But, as noted, not everyone was mean 
and cruel.  Several prison camp command-
ers, North and South, earned the respect 
of the prisoners in their camps.  Union 
Colonel Richard Owen, Commandant of 
Camp Morton at Indianapolis, was so 
respected that, many years after the war, 
his former prisoners raised money for a 
bust of the Colonel to honor him at the 
former site of the camp.

After the war, only one person con-
nected with the prison camps was tried 
for war crimes.  Captain Henry Wirz, 
Commandant of Andersonville, depend-
ing on your viewpoint, either a monster 
or a maligned character, was tried by a 
Union military commission and executed, 
in Washington, D.C., on the site now occu-
pied by the United States Supreme Court 
building.

His trial has been controversial for all 
the years since his execution in 1865.  
Reading the transcript of his trial makes it 
apparent he was not the primary objective 
of the trial.  The prosecution really sought 
in the trial to show complicity by the 
Confederate government itself, and specif-
ically by President Jefferson Davis, in the 

ill treatment of POWs.  For various polit-
ical reasons, the prosecutor was not per-
mitted to pursue Jefferson Davis himself.  
Wirz became something of a surrogate for 
him in the trial.

This is not to say, however, that Wirz 
was not deserving of some blame.  It is to 
say that he was probably too low level a 
functionary to be the only person punished 
and punished so severely.  The man who 
would have been the likely suspect for trial 
and execution was Brigadier General John 
H. Winder, ultimately overall commander 
of all Confederate prisons.  He was of high 
enough rank that he could arguably have 
done something about the overcrowding 
and terrible supply problems which caused 
so many deaths.  However, he died in the 
last days of the war of a heart attack while 
inspecting a prison at Florence, South 
Carolina.

In the “small world” department, Gen. 
Winder, father of Sid Winder and uncle of 
Richard Winder,36  was the son of a much 
reviled General of the War of 1812.  The 
father, also John Henry Winder, was the 
commander of the American force at the 
Battle of Bladensburg which broke and ran 
in the face of the British.  This enabled the 
British to take Washington and burn the 
Capitol and the President’s Residence.37  
The President’s Residence had to be paint-
ed to cover the black marks of the fire and 

has ever since been known as the White 
House.

Most of the prisoners on both sides 
returned home shortly after the end of the 
war, in the spring of 1865.  However, some-
where in the neighborhood of 1,600 former 
Union prisoners from Andersonville and 
Cahaba did not make it home.  They were 
passengers on a chartered and heavily 
overloaded steamboat, the Sultana, which 
was taking them home when the boilers 
blew up.  These poor guys, who had 
survived combat in the war and an often 
deadly prison experience did not quite 
make it home.

Most of the prison camps now show no 
sign of ever having been a prison camp.  
Those which had buildings on them were 
declared surplus at the end of the war 
and the buildings auctioned off.  In the 
1930’s, an archeologist inspected a tene-
ment house in Chicago and identified it as 
one of the barracks from the Union prison 
at Camp Douglas.  Otherwise, there is no 
sign of Camp Douglas.

The only former Civil War Prison 
which has a strong presence today is 
Andersonville.  There is another whole 
story about how, through the diligence 
and courage of a Union prisoner in record-
ing who was buried and where and the 
intervention of Clara Barton, founder of 
the American Red Cross, the National 

Cemetery at Andersonville, came to be as it 
presently is, a beautiful and peaceful place.  
Time heals all wounds.  Andersonville is 
no exception.

Editor’s Note: Footnotes are sequential, 
beginning in Part One.

Editor’s Note: Footnotes are sequen-
tial, beginning in Part One. 

25Horigan, p. 94.
26Horigan, p. 193.
27Horigan, p. 27.
28Id. p. 70.
29Denney, p. 237.
30Bryant, p. 3; Speer, p. 332; There is 

some uncertainty as to the exact deaths at 
this prison.  Bodies were found buried at 
the prison after the war which were not 
accounted for on the rolls as having died 
there.  In any event, the death rate appears 
to have been low.

31Id. p. 2-3.
32Roberts, pp. 47-54.
33Levy, p. 289.
34Id. 290.
35Id. 244-246.
36Speer, p. 259.
37Roberts, p. 67.
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Old News
Excerpts from OCBA News:  

July-August, 1973, Part 3

Paralegal Institute

By kurt Ockershauser
Plans were announced by Richard W. 

Gable of the firm Gable, Gotwals, Rubin, 
Fox, Johnson and Baker to solicit from 
approximately fifty major firms to send a 
representative advance commitment to an 
institute being taught by Kline D. Strong 
and J. Harris Morgan, nationally recognized 
experts in the field of law office training of 
legal assistants and law office efficiency 
and management in general.  The institute 
will be presented Saturday, September 8, 
1973, between approximately 9:30 a.m. and 
4:30 p.m. at the new law school facilities at 
the University of Tulsa.  The cost will be 
between $50 and $100.

The institute will be jointly sponsored 
by the Oklahoma Bar Association, the 
Oklahoma County Bar Association through 
the Legal Assistants Committee, and the 
Tulsa county Bar Association through 
its Legal Assistants Committee, and the 
University of Tulsa College of Law.  

Persons interested in attending the insti-
tute should contact the County Bar Office 
(236-8421) or Mr. Roland Tague, Fidelity 
Plaza (272-921) (sic).

Court House.  George Forman,   so embar-
rassed by the “rope a dope” of Mohammad 
Ali during the “rumble in the jungle,” 
showed his professionalism (and human-
ity) when at a reunion of the fight years 
later, he noticed Mr. Ali was unable to 
manipulate his bowtie successfully due to 
the ravages of Parkinson’s.  Being care-
ful to insure that no one was watching, 
Foreman completed the task for him.

Like the period between the end of a 
prize fight and the decision, my favorite 
moments at trial are those between the 
exit of the jury and its return with a ver-
dict.  There is no victor.  There are no 
vanquished.  Just professionals who have 
honorably competed and who await the 
judges’ scorecards.  It is the walk across 
the courtroom, the hand offered to your 
“opponent” who, like you, is bloodied but 
unbowed that to me defines professional-
ism.  

 1OBA Ethics Counsel Standards of 
Professionalism.

  2Merriam-Webster Dictionary.
  3Harold G. Clark, former chief justice 

of the Supreme Court of Georgia.
  4These are the experiences of a trial 

lawyer.  I am sure those who practice in 
other areas can tell like tales.  
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